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JANUARY 1 to DECEMBER 31, 1966 tices Anita BGG) cine es oie siete 707. In determining whether one convicted of a crime is 
INDEX PAGES 1 to 848 INCLUSIVE The scope of review by the Commissioner of Educa- disqualified from employment by a licensee, the 
TOPICAL INDEX TO SUBJECT MATTER tion of a budget dispute between the local board of ABC should look at the underlying facts to deter- 
education and governing body is not confined to the mine whether there existed moral turpitude, unless 
ACCOUNTING issue of arbitrariness: the Commissioner must de- the crime is of such a nature that moral turpitude 
Where there is no competition between the goods termine whether the budget fixed by the governing or its absence must be presumed. Div. of Alcoholic 
marketed by litigants, defendant's deliberate use of body is sufficient to meet’ mandatory legislative Beverage Control v. McNally. App Div. .......... 530 
plaintiff's trademark for the purpose of trading on and administrative educational requirements Appellate Division will not pass on claim of munici- 
plaintiff's established reputation will not support and to meet minimum ‘®ducational standards for a pality to right of remand for reconsideration of its 
the award of an accounting for profits absent a thorough and efficient local school system. Bd of action in granting liquor license where that point 
showing of actual harm to the plaintiff. Red Devil of E. Brunswick v igi: Council of E. Bruns- was not raised below. Englewood v. Lacqua et al. 
Tools v. Tip Top Brush Co. App Div. ............ 835 wick. Sup Ct. ad da t.g ih Peace can Ee oe 722 DO TIN ose so ciieinvciokeascetesqeriiaeeene = 
ACTIONS: Except in exceptional cases, controversies under the Special conditions | imposed by a Municipality in 
Ain aatoni toc escind an insivance nol 2 school laws should not be entertained by the courts granting a “C” liquor license which effect a cur- 
Pes apa cs eae A apenas HOMEY (5O8 fra id of without prior exhaustion of the available adminis- tailment of the statutory privileges of such a license 
jo a ee ene bp oy rem action. I trative remedies. Bd of Ed of E. Brunswick v. are nugatory. Englewood v. Lacqua et al. App Div. 771 
vibes ri ». America v. Allied. Chan Div. . 66 Twnshp Council of E. Brunswick. Sup Ct. ....... 722 The fact that a “C” liquor license is issued for prem- 
7 he 10 successfully sued to compel admission to A branch line which is lightly patronized should not ises in a residential zone does not render the license 
tain peg he gol pie gape be ordered to be continued at great loss merely be- invalid. Englewood v. Lacqua et al. App Div. ..... 771 
atieaedine. cainaadl tee ae arts Pernt od ns cause it offers commuter service to a relatively AMENDMENTS 
ioe te the Geel decision in thes pes ee small number of paying patrons who have readily A complaint may be amended to correct a misnomer 
TT iinue aa a aa action. Falcone available alternate means of transportation. Broth- after the Statute of Limitations has run when the 
v. Middlesex Med. Soc. Sup. Ct. .....,50.cc0cee0cs 335 erhood of RR. Trainmen etc. v. Central R.R. of court concludes that the pleading reasonably indi- 
ACTIONS IN LIEU OF PREROGATIVE WRIT N.J. et al App Div oii Wile yakrw eos) wL¥e: BTALars ec A RU aol Picante 753 cates that the gist of the action is negligent driving, 
An action stating a claim in lieu of prerogative writ When passing on questions of publi ic convenience and that the intended defendant was the misnamed 
instituted in the wrc should be transferred necessity, the major factors are (1) the cost of pro- operator of the vehicle, that the service made was 
to the appellate dir vision rather than dismissed viding service, (2) the local need, and (3) the avail- good as to him, and that plaintiff is not seeking to 
where the filing is within th 1e pai icable time limits. ability and adequacy of alternate transportation add a defendant after the statute has run. Bradley 
Taft Stores vy. N.J. State Hwy Comm. Law Div. 803 facilities. Brotherhood of R.R. Trainmen ete. v. y Powles; Arie BCs ioc. s.0 cla caenaseanascawerenta 259 
= : Central R.R. of N.J. et al App RN erties aac aia OF 753 ANNULMENT 
oe The Highway Commissioner's authority under N.J. An impotent party may bring an action for annul- 
The option of accepting an additur rests with a de- S.A. 48:12A-16.9 to make “changes” in passenger ment. Desiderio a/k/a Citrino v. Citrino. Chan 
ndant and if defendant accepts it, the judgment service comprehends the power to approve a dis- Whee eg en 514 
should reflect the added sum without regard to continuance of all passenger service over a partic- ge aes lel 
plaintiff's wish. Bitting v. Willett. Sup Ct. ..... 242 ular branch of the railroad. Brotherhood of RR. ai ; ait 
T Appellate Division should have reviewed the Trainmen ete. v. Central R.R. of NJ. et al. App Div. 753 Where credibility is a ae — ina nga sia 
ial court's finding that an additur was the proper Appellate Division will not pass on claim of munici- ena —_ pita nemes eae hyping eter” 
disposition of a motion for a new trial, even though pality to right of remand for reconsideration of its preeceicinay Den sgerccr onal ae shee _ 1] 
the judgment erroneously did not reflect the in- action in granting liquor license where that point ba iggay that the et parte ee oo 
creased figure. Bitting v Wille i. Sop OG... cs. 242 peo ee raised below. maanerend v. Lacqua et al. aie br acl Prego pola pe a Div _—_ - 
: pp. NB iacaladrctn, w occurs: otal bac slinky aca ak et rae erm ore ar aaeee ard : ; # re se ean ee 5 
sn appeal 10 th — ee Where a statute which commands the exercise of a The failure to oe inne rap ghia aaflgree 
An Senet the Civil Service Commission from quasi-judicial function by an administrative agency sel an opportunity to speex ; se “es 8 sacaed 
municipal action must be heard de novo and deter- contains no specific provision for notice and hear- pet raisable ony ny yaya ee ee 179 
lined only on evidence ees sented anew to it; only ing, such requirements may be implied. Juzek v. attack. State Vv. sage i 4 Apron ne do 
in exceptional cases may the Commission rely on Hackensack Water Co. Sup Ct. ..............00. Oe ee ee cn on cama eu a 
the egy ee taken at the ori git nal hearing. Moores- Where the question presented is solely legal and ee — = — rom : Ww rp on 
_ town v. Armstrong et al. App Div. ..... . 50 there is no need for administrative expertise the aieenanne 9 ing Ste a corp os ha tinea 
Fe deral Practice eg School Segregation — Part ies. interests of justice do not require the exhaustion of boon aceved = nei - a ety we were ’ 209 
_ Full Her v. Volk. US peer e wettee sees eee 115 remedies and under R.R. 4:88-14 it is proper for ‘on eee pee pre ie eae phi bamne = BP 
& power: of a zoning boar f adjust me nt are lim- the applicant to proceed directly in the Law Divi- “ ee sa tan addit 1g ste roper dispo- 
ited by statute and may not be extended to give a sion without appealing to the governing body. ss ry u = Pee a x S telek : — Pfu h a 
Z ning board authority to hear grievances and grant Florham Park v. Planning Bd of Madison. Law Div. 634 sition Of & Ge eS Sew. see hey en d 
relief from the strict sarc me nt of an ordinance judgment erroneously did not reflect the increase 
xercising a municipality's police or wer to regu- ADMIRALTY figure. Bitting v. Willett. Sup Ct. ....... epee . 242 
late in dustry Dallenbach fi ais So Brunswick Maritime Death and Survivorship Actions Involving The terms and provisions of a judgment nisi for di- 
Twp. App Div. .... Siu Marieke ata ater ee Maritime Employees, by Nathan DARGR cscs ciate 625 vorce are not automatically stayed by the filing of 
De caer’ ment of Agricult ure may not ignore statutory ADOPTION a notice of appeal. Busch v. Busch. Chan Div. .... 355 
ice requirement which it consider inappropri- z In the absence of a stay and upon suitable proofs, a 
ate to present method of aerial spraying for gypsy A marr — woman who was 35 when adopted may not writ of sequestration and an injunction will be is- 
moth control. Hall v. Alampi i. Sup Ce i. ae acc iis ese the natural children of the sued to enforce an alimony award during the pend- 
An order raising milk prices based upon hearings adoptive Perens Onder’ tse wis of a third party. ency of the appeal. Busch v. Busch. Chan Div. .... 355 
mited to receiving testimony concerning changes Re: Estate of Mary Comly:: Prob Biv... cae vacua 214 Time within which an appeal must be taken is not 
in labor and associated costs is defective and the The right of a child adopted prior to 1953 to inherit extended by the inadvertent failure of clerk to 
rder will be set aside. Garden State Farms v by intestacy from his natural parent is a mere ex- enter judgment following the granting of motion 
loyd R. Hoffman. Sup Ct fe : 2. 279 pecs sie 2 and is not an established right such as is for involuntary dismissal. Tuoey v. Fall. App Div. 387 
D ciacware judgment action to construe section of oa oe preserved from mabye pecs by NJ.S.A. Where default has been entered for failure to attend 
he Education Law will be dismissed for failure to 9: 34, which is a part of the e 1953 revision of the depositions, but court has granted defaulted party 
exhaust administrative remedies where a signific- s adopti ars code. ‘ae v. Gall Chan Div. st eceeee 241 the right to cross-examine plaintiff's witnesses, an 
ant factual dispute exists Weadiehigs v. Bd. of N.JS.A. 9:3-16 to 9:3-3 5 indicate a legislative intent appeal may be taken by defaulted party challeng- 
Education. Chan Di = 294 to treat an adopted child in all respects as if he had ing the amount of recovery, on the basis of legal 
Administrative order recognizing water. company’s : been born to the adopting praia in wedlock and deficiencies inherent in plaintiff's proof. Johnson v. 
-_ grant as a “conditional prior and continuing to texaeie a sipwagpsaE set sapere the child and Johnson. App Div. .....-. 066. - eee ener e tees 754 
right” to divert specified gallonage from the Rari. his natural parents including the right of inherit- Review by County Court of a conviction of a muni- 
tan River, but directing that the company should ance. and was meant to operate immediately as to cipal police officer for violation of departmental 
pay. along with other users, its proportionate share all children, not merely those adomted subesquent rules and regulations is limited to evidence adduced 
of the costs of constructing and maintaining the to 1953. Nickell v. Gall. Chan Div. ............... 241 at de novo trial without consideration of the munic- 
Spruce Run-Round Valley reservoirs was proper i A child conceived while his now divorced mother was ipal hearing transcript. Ho-Ho-Kus v. Menduno, 
“ies w of plain language of yee "Wisacce 2 married, but separated, is presumed legitimate and 7s) ed) \ new neintme mya r arts breeder ee 483 
Dept of Conservation. Sup Ct. BaP arin niet oe "319 may not be surrendered for adoption by the mother The de novo hearing by the County Court under 
The Commissioner of the Highway Department has alone even though she states that her former N.J.S.A. 40:47-10 is restricted to the formal charges 
sole authority to permit discontinuance of passen- husband is not the father. Re: Adoption of child initially preferred against the police officer. Ho-Ho- 
ger service by railroads with State Contracts. by K & wife. County Ct. ............... cptrete ees 578 Kus v. Menduno. App Div. ..............000eeee8 483 
Brotherhood v. Central. Sup Ct. .............. 490 Effects of Adoption Upon Rights Of Inheritance, by Inclusion in brief of references to testimony contained 
Petco nee evidence pres sented at the hearing that Hon. Joseph Carroll Stark. 2... ccccssencveccsenes 790 in the transcript of municipal hearing is highly 
the Central has or fina s the trains in- AERONAUTICAL LAW improper where transcript was not —_— the trial ie 
— pare few ‘ heater rong The Flight Recorder—Silent Witness to Airline Ac- Prebina on pi rae rr gesceggie of munici- 
transportat is ava tk rminatic i Boe tae ett Pea 
a pee, Sphrsect il mniceaplececone ha Poy cidents, by Stuart M. Speiser ................+.-. 441 pality to right of remand for reconsideration of its 
bss Commission i of discontinuance AGENCY action in granting liquor license where that point N 
as not shown to v. Brotherhood v. Cen- A beauty training school which complies with the was not raised below. Englewood v. Lacqua et al. on 
o }. Sup Ck .....; ‘ : Price Grae .. 490 statute in permitting a student to practice on custo- APD DIG. 6 cceccnccwsqccranddeckenetsatdedsaceges 
Where an appellant claims a denial of due process in mers is not liable for the student’s negligence or Appellate courts are not privileged to disturb an or- 
an alleged authorization of ex parte dence by lack of skill. Kligman v. Wilfred Co. App Div. .... 562 ? r min g ne eS ee 
1964 but < not pres 7 a clearly and u ally a - 
so. e — Sait peti ayo ae aitesagesptiicie ifest denial of justice under law. State v. Vacation 
the Commissioner in f ee off-the- Where a statute does not confer upon a municipality Land: Ine...ct. al. App BiWs sscncccctnccccceteqowe 771 
record material in his 0 over- the r right to adopt ordinances that may be more re- ARBITRATION 
come the presumption valid strictive than the provisions of the statute, it may Arbitration may not be ordered where underlying 
Brotherhood y. Susquehanna & ood v not do so. Verona v. Shalit. Cty Ct. ............. 563 claim is discharged by release and order of bank- 
UCASE ete eins ie Gd ce aos ea tease eae 498 A raunicipal Air Pollution Ordinance prohibiting any ruptcy court. Koren v Local. U.S.D.C. ............ 184 
The Legislature is wrenanned roe know the judicial re- ae or bg ey odors is void for vagueness. ARREST 
quirement that all evidence rel gtr erona v. Shalit. Cty Ct. ...........----ceseee. 563 If arrest is illegal, nothing happening thereafter can 
hearing must appear in the recc hing i ALCOHOLIC BEVERAGES justify it. State v. Bell. App Div. .............. 34 
the language of Section 9, Chay In an action brought by a patron against a tavern for Not every police detention is arrest. State v. Bell. 
any legislative intent to violate damages caused by serving the patron while he was ARE ORR eins nr ent anncinns ne cond anne eas 34 
ex parte evidence. Brotherhood v. Su visibl y ig Prete cated, the tavern may not assert the Where police were justified in stopping auto for 
Brotherhood v. Reading ........... patron was contributorily negligent in getting in- traffic violation, ordering six occupants to get out 
The test in cases of alleged fraudul ent advertisements toxicated. Soronen v. Olde Milford Inn et al. Sup and line up against wall was proper pclice safety 
is the effect they would most probably produce on OR 8 oo aia tio eee Nha o's alee, v9 s,s) ht saat oe 258 practices under circumstances, and did not con- 
ee minds. Stein Vv. Piling ee en ae 563 A tavern + heewer may not be held civilly liable for stitute arrest. State v. Bell. App Div. ............ 34 
The grant of an express power is always att ended by damages caused by serving an intoxicated patron Investigatory detention of persons in suspicious cir- 
such incidental authority as is fairly and reason- unless ‘the intoxication was known or should have cumstances is proper, even though circumstances 
ad.y Necessary or appropriate to make it effective been known to the tavern-keeper. Soronen v. Olde may not be sufficient to justify arrest. State v. Bell. 
and if there is a reasonable basis to imply the pow- Milford Smet a): Sita Ceo ois o.g0ocsin nara avasxaneien . 258 yo) | ere er errne Pe Ra Serer © 3 











ASSIGNED COUNSEL 
Defender Systems For Indigents Accused Of Crime 
The trial court may authorize assigned counsel to 
retain a toxicologist at the expense of the County 
and the fact that the witness’ testimony was later 
excluded at trial does not demonstrate the authori- 
zation was erroneous. State v. Williams. Sup Ct. .. 
Counsel assigned to prosecute a post conviction pro- 
ceeding for a defendant convicted of murder is 
entitled to reasonable compensation therefor. State 
v. Sullivan. Sup Ct. 
The system of assigned counsel without pay yields 
representation equal to that obtained by defendants 
who retain their own counsel and does not fall 
short of constitutional requirements. State v. Rush. 
Sup Ct. 
The assignment of an attorney without compensation 
to represent an indigent, defendant does not take 
private property without due process of law. State 
v. Rush. Sup Ct. 
The State Supreme Court is invested with exclusive 
responsibility to determine the obligation of the 
legal profession to defend indigent defendants. 
State v. Rush. Sup Ct. 
_ Beginning January 1, 1967, assigned counsel shall in 
all cases be paid the suggested compensation of 
60% of the fee a client of ordinary means would 
pay an attorney of modest financial success. State 
v. Rush. Sup Ct. 
The county mist in all cases bear the necessary ex- 
penses of criminal prosecution which are deemed 
to include the expense of providing counsel for an 
indigent accused. State v. Rush. Sup Ct. 
A post-conviction claim is to be considered part of 
the murder case for the purpose of authorizing 
allowances to be paid to counsel for an indigent 
defendant. State v. Loray & State v. Smith. 
MMM cic ike Scshole-a kere bra iees ps AUS is IB ae TE 
Case remanded in civil action to have trial court ar- 
range for counsel for plaintiff under payment ar- 
rangement within plaintiff's means. Reid v. Naval 
etc. Ct of App. 
Memorandum By Morris Bar Committee On Repre- 
sentation Of Indigent Defendants Accused, Of 
MME Leen Sarkbwierceeenalabs unsdepe ae vse ote 
ATTACHMENT 
The attachment of a savings account is valid without 
the seizure of the passbook or the injunction of its 
negotiation in a case where there has been no nego- 
tiation and no third parties are involved. American 
OCR fo TE, PT 1) | ac ee 
N.J.S. 2A:17-63 does not require that the garnishee 
admit the debt or that proceedings be by plenary 
suit when it is admitted that a bank account was 
attached and the money subsequently paid out in 
disregard of the attachment. American Exp. v. 
Vella. Law Div. 
When both parties are foreign corporations with no 
relationship to New Jersey except that defendant 
sometimes sends goods here for processing, the con- 
tract sued on was neither made in nor intended to 
be performed here, all controversies could be set- 
tled in a single action in New York where defend- 
ant could be served and where plaintiff voluntarily 
gave up a lien, plaintiff admits it sues here because 
N.J.S. 2A:26-8 grants security, and defendant af- 
firms solvency and capacity to satisfy the full 
claim, the Court will invoke forum non conveniens 
to decline jurisdiction in an action commenced by 
attachment. S. D. Sales Corp. v. Doltex Fabrics 
Corp. Law Div. 
ATTORNEY GENERAL'S OPINIONS 
Veterans retirement benefits in Teacher’s Pension 
and Annuity Fund or Public Employees’ Retire- 
ment System. 
ATTORNEYS 
A usurious mortgage, arranged by a disbarred lawyer 
with the connivance of the mortgagee, will not be 
foreclosed, even for the amount actually loaned to 
the morigagor. Taylor v. Mitchell. Chan Div. 
It Does Make A Difference, by Cullen Smith 
Why Public Interest Demands That The Practice Of 
Law Be Lucrative And That Lawyers Generally 
Be Prosperous And Sound Financially, by Henry 
Latimer Jordan 
AUTOMOBILES 
In action by third party for injuries sustained when 
hit by one or two autos which had been drag racing, 
it was plain error not to charge jury under what 
circumstances the racing culpability of the driver 
of the stopped car would continue to be a proximate 
cause of plaintiff's injuries. Andreassen v. Esposito. 
App Div. 
Verdict for defendant on his counterclaim was against 
weight of evidence where he attempted a left turn 
across oncoming traffic without making a second 
observation when he knew plaintiff's car was ap- 
proaching from opposite direction but did not know 
where it was. Sahulcik et al v. Reed et al. Sup Ct. 
Motor Vehicle Accident Reconstruction 
Where an auto subject to a security interest perfected 
in a non-title state was brought into New Jersey 
it continued to be subject to the security interest 
for four months thereafter although said interest 
was not noted on the New Jersey Certificate of 
Title. lst Nat'l Bank of Bay Shore v. Stamper et al 


BAILMENTS 
Limitation of liability contained in railroad’s baggage 
check is binding on passengers although they are 
unaware of it, where limitation was fixed in ac- 
cordance with the provisions of Interstate Com- 
merce Act. Silvers v. Penna R.R. Co. App Div 
BANKRUPTCY 
Uniform Commercial Code — Fixtures. In Re. Park. 
U.S.D.C. 
Vacation pay is generally held to be wages under the 
Bankruptcy Act. Kosen vy. Local. U.S.D.C. .. 
Status Of Unrecorded Tax Liens In Bankfiiptey, ‘by 
DU TSRRRR IS ED OIEL 45.505 reise ana aussi Saveniseicin Rinse was she oe 
From United States Realty to American Trailer Rent- 
als: The availability. of debtor relief for the ‘middle- 
sized corporation, by Benjamin Weintratb and 
Harris Levin 
Rights and Status of Sureties in Bankruptcy Cases of 
Contractors, by Harry S. Gleick 
Referee rules UCC provisions conflicting with Bank- 
ruptcy Act are void against trustee in Bankruptcy.. 
Security Aspects Of Chattel Leases In Bankruptcy, 
by Russell L. Hiller 
Fees and Aliowances to Attorneys in Bankruptcy and 
Chapter XI Proceedings, by William J. Rudin .... 
Bankruptcy and Article 2 of The Uniform Commer- 
cial Code, by Professor Morris G. Shanker 
The use of the special remedy available in bank- 
ruptcy of rejection of a contract is not inconsistent 
with a suit for damages occurring prior to the re- 
jection and will not be deemed an election of rem- 
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Chan Div. 
The Versatility Of Chapter XI (A Case iistery), by 
Leonard M. Salter 
BANKS 
The venue provisions of 12 U.S.C.A. § 94 bar ar action 
in New Jersey against national banks established in 
other states unless the action is a local one or the 
benefits of the statute are waived. Ins. Cc of No. 
America v. Allied. Chan Div. 
National banks did not waive benefits of venu2 statute 
by making loans secured by warehouse receipts on 
commodities stored in New Jersey since loz.n trans- 
actions were not consummated in New Jersey. Ins. 
Co. of No. America v. Allied. Chan Div. 
The Banking Act of 1948 was not intended to restrict 
actions against foreign banks to those arising out of 
fiduciary activities. Ins. Co. of America v. Allied. 
RAT IW se oi oo ose 6 RO bi wd A OSIRE RED ole arene ere 
BAR ASSOCIATIONS 
Hudson Bar Committee Arranges Civil Case Settle- 
ment Plan 
New Jersey State Bar Association Committee Re- 
ports 
Report of State Bar Committee On Federal Legisla- 
tion 
State Bar Resolutions 
What Can State Bar Family Law Committees Ac- 
complish? by Charles M. Grosman 
Memorandum by Morris Bar Committee on Repre- 
sentation of Indigent Defendants Accused of 
Crime 
New Jersey State Bar Association Mid-Year Meeting 
Program 
New Jersey State Bar Association Committee And 
Section Reports 
BAR EXAMINATIONS 
New Jersey State Bar Examinations February, 1966 
New Jersey State Bar Examination July, 1966 
BEAUTICIANS 
The standard of care to be expected of a beauty cul- 
ture trainee is not that of a full-fledged operator 
but that of a 500 hour student. Kligman v. Wilfred 
Co. App Div. 
BILLS OF LADING 
Filing notice of claim within time provided by Uni- 
form Bill of Lading issued pursuant to Interstate 
Commerce Act is condition precedent to recovery 
for damage to freight. Johnson & Dealaman, Inc. 
v. Wm. F. Hegarty Inc. et al. App Div. 
Where carrier had prompt notice of damage to an 
interstate shipment but no notice of claim was filed 
within the time provided by bill of lading, recovery 
‘s barred. Johnson & Dealaman, Inc. v. Wm. F. 
Hegarty, Inc. et al. App Div. 
BONDS 
Where a bond posted by general contractor in con- 
nection with private construction project is in sub- 
stantially the form required on public projects and 
states that it is for the benefit of any subcontractor, 
it protects a subcontractor of a subcontractor. 
Ferrante v. McGinnis et al. Law Div. 
There is no statutory authority for an ordinance 
which empowers the local Board of Health to re- 
quire from sewage disposal contractors a bond 
securing property owners against defects in sewage 
disposal systems. Itzen & Robinson Inc. v. Oakland. 
App Div. 
BROKERS 
Where language of commission clause is ambiguous, 
testimony relating to the surrounding circumstances 
of the parties and their intentions as to when the 
commission would be earned should be received. 
Ellsworth Dobbs, Inc. v. Johnson et al. App Div .. 
In order to show that the vendor is estopped from 
disclaiming the broker's right to a contingent com- 
mission, the broker must prove that the vendor 
willfully prevented the occurrence of the contin- 
gency by his act or deed. Ellsworth Dobbs, Inc. v. 
Johnson et al. App Div. 
A prospective purchaser, merely by asking a broker 
to show him property, does not enter into an im- 
plied contract to perform a sales contract which 
will enable the broker to earn a commission. Ells- 
worth Dobbs, Inc. v. Johnson et al. App Div. 
CARRIERS 
Limitation of liability contained in railroad’s baggage 
check is binding on passengers although they are 
unaware of it, where limitation was fixed in accord- 
ance with the provisions of Interstate Commerce 
Act. Silvers v. Penna R.R. Co. App. Div. 
Filing notice of claim within time provided by Uni- 
form Bill of Lading issued pursuant to Interstate 
Commerce Act is condition precedent to recovery 
for damage to freight. Johnson & Dealaman, Inc. 
v. Wm. F. Hegarty, Inc. et al. App Div. 
Where carrier had prompt notice of damage to an 
interstate shipment but no notice of claim was filed 
within the time provided by bill of lading, recovery 
is barred. Johnson & Dealaman, Inc. v. Wm. F. 
Hecariy: Ince. Lt.8l ADP) DUG: ciicicien scale acias cee 
CEMETERIES 
Amended cemetery regulations increasing charges 
in proportion to costs are enforceable against prior 
plot owners notwithstanding contrary provisions in 
the deeds of conveyance by the cemetery owner. 
Abra-May Cemetery Sale Co., Inc. v. Degel Yehudo 
Cemetery Corp. Chan Div. ...... 
An attempted restriction requiring that burial plots 
be offered to the cemetery owner for repurchase 
prior to resale to third parties is an invalid re- 
straint upon alienation contrary to R.S. 8:2-22 
Abra May Cemetery Sale Co. Inc. v. Degel Yehudo 
Cemetery Corp. Chan Div. 
CHANGE OF NAME 
The Court has wide discretion in granting or refusing 
change of name but should grant same absent 
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special circumstances such as unworthy motive or 
possible fraud or injustice resulting therefrom. 
Hel Servi. Meerrer Lely AS, | osc. eng seca ieemwis 


CHARITABLE IMMUNITY 
A church member does not lose her status as a bene- 
ficiary of the Church even when she is rendering 
voluntary, uncompensated service as a Sunday 
School teacher, and so under N.J.S.A. 2A:53A-7 et 
seq. she is barred from suing for injuries from a fall 
on Church property. Wicklund v. Presbyterian 
Church of Clifton. Law Div. 
Federal Jurisdiction — Death Actions. 
Atlantic City Hosp. U.S.D.C. 
CHATTEL MORTGAGES 
A chattel mortgage recorded prior to a distraint for 
personal property taxes has priority over the tax 
lien although the distraint occurs before the fore- 
closure of the mortgage. Universal CIT v. Paramus. 
Law Div. 
CHILDREN 
A property owner cannot be charged with the duty 
of foreseeing that four ll-year old boys would 
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heavy concrete mixer, particularly in the absence 
of evidence from which it might be inferred that 
the owner knew or should have known that chil- 
dren were likely to trespass on his property to play 
a Da mixer. Long v. Sutherland-Backer Co. 
CIVIL RIGHTS 
Law And Order, by Charles E. Whittaker 
Federal Practice — Adhuiinistrative Law — School 
Segregation — Parties. Fuller v. Volk. US.DC. .. 
A barber shop is a place of public accommodation 
within the contemplation of the Law Against Dis- 
crimination, N.J.S.A. 18:25-1, and that statute is 
violated when the operator of such a shop refuses 
to cut the hair of a patron because he is a Negro. 
Sellers v. Phillips. Sup Ct. 
One who is not competent to cut the hair that grows 
on the head of any human being lacks the legis- 
latively established qualifications for a license to 
practice barbering. Sellers v. Phillip’s. Sup Ct. .. 
A club which owes its existence not to the associa- 
tional preferences of its members but to the coinci- 
dence of their interest in the swimming, tennis and 
skating facilities offered by the club owners is a 
public accommodation and may not discriminate 
against an applicant because of his race. Clover Hill 
Swimming Club, Inc. v. Goldsboro. Sup Ct 
CIVIL SERVICE 
Where a classified civil servant, who was illegally 
dismissed or suspended, has been restored to duty 
by order of the Commission he is entitled to back 
pay, less mitigation, absent special circumstances, 
whether he be deemed the holder of an office, 
position or employment. Mastrobattista v. Essex. 
Sup Ct. ee Ree ky er tree 
Civil Service ‘Commission acted arbitrarily in re- 
ducing penalty of removal to a six aie suspen- 
sion where record demonstrated that police officer 
lacked good judgment, stability and maturity. 
Moorestown v. Armstrong et al. App Div. 
An appeal to the Civil Service Commission from mu- 
nicipal action must be heard de novo and deter- 
mined only on evidence presented anew to it; only 
in exceptional cases may the Commission rely on 
the testimony taken at the original hearing. Moores- 
town v. Armstrong et al. App Div. 
The policy of the law is not to deal in fractional parts 
of days, hours, minutes or seconds, but to carry out 
the legislative intent. Chester v. Dept of Civil 
Service. App Div. 
Veteran who had retired from his county position 
effective August 1 was not in the service of the 
county on midnight of July 31, the closing time 
for filing applications to take the civil service ex- 
amination in issue; hence, his wife’s claim to a 
preference under N.J.S.A. 11:27-1.2 should not have 
been disallowed. Chester v. Dept of Civil Service 
App Div. 
Under the factual and legal complex present, it was 
error for Civil Service to refuse to certify name of 
plaintiff for appointment as police sergeant from 
eligible list, which expired during the pendency 
of an earlier suit, where such appointment would 
have been made but for “injunction” and judgment 
by Law Division, later reversed by Supreme Court. 
Schlauch v. Civil Service. Sup Ct. 
Inability to perform duties due to mental incapacity 
constitutes just cause for removal from civil service 
position. Capelli v. Civil Serv. Comm. App Div. .. 
A plea of nolo contendere and sentence on an indict- 
ment charging the filing of a false and fraudulent 
income tax return to evade taxes is sufficient under 
the Faulkner Act as a matter of law to constitute 
conviction of a crime involving moral turpitude 
and calling for forfeiture of municipal office. De- 
Moura v. Newark. App Div. 
Absent extenuating circumstances, driving a motor 
vehicle while on the revoked list or while intoxi- 
cated constitutes conduct which disqualifies for ap- 
pointment to a civil service position. Toth v. Civil 
Serv. App Div. 
Conduct which disqualifies one for civil service ap- 
pointment under RS. 11:23-2(d) need not neces- 
sarily be such as to indicate unfitness for the 
particular position involved. Toth v. Civil Serv. 
App Div. 
Whether mere execution of three year contract of 
employment would give tenure not decided. Thomas 
v. Bd of Ed. Sup Ct. 
Resolution adopted by municipality demoting police 
officers was presumptively made for reasons of 
economy and officers are accordingly entitled to 
preferential status for promotions. Fitzpatrick v. 
Civil Serv. App Div. 
Reemployment right, under Title 40, of municipal em- 
ployees at the time of municipality's adoption of 
Civil Service are preserved by N.J.S.A. 11:21-6. 
Fitzpatrick v. Civil Serv. App Div. .............. 
COMMERCIAL LAW 
Customer choosing to trade on the stock exchange is 
bound by the rules of the exchange governing the 
question whether or not a broker has a duty to 
rescind a sale when trading in the security is sus- 
pended the following day. White v. Merrill, Lynch, 
Pierce, Fenner & Smith, Inc. Law Div 
The Courts will recognize commercial customs where 
they are reasonable and adapted to fair dealing. 


White v. Merrill, Lynch, Pierce, Fenner & Smith, 

BRO CEA DE anc ciate eG SSIS AOS sara mea aie ies 
COMMISSIONS 

Under N.J.S. 3A:10-2, on an intermediate accounting 


beyond the initial 25-year period, absent special 
circumstances. trustees should be compensated on 
the basis of corpus assets which came into their 
hands during the period at a rate not in : 
one-fifth of 1% per year. Re: Estate 








MIGOTE,. PD OV arteries 8 in 8S Persia sets 

In exercising its discretion to set the rate of com- 
mission, subject to the statutory maximum and the 
principle that actual work and risk control rather 
than the quantum of the estate, the Probate Divi- 
sion should consider the possibility that market 
values may decline, tne size of the estate, the need 
to reserve some percentage of compensation for the 
final winding up, and the fact that ordinary maxi- 
mum commissions are not allowed on intermediate 
accountings. Re: Estate of Henry D. Moore. App 
BEES 5 Soo co cia cobras oe rate ee re Teer aS “See 

At the final accounting, the Probate Divi 
take care to avoid allowing commissior t 
period on assets which were not actually held for 
the eutire time. Re: Estate of Henry D. Moore. 
PD PTI aig hy seth tnergth er nin etide Ow as atone ciara ate 

CONDEMNATION 


Where County and Municipality agreed to amount for 


conveyance of land after institution of condemna- 
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demnation statute, and County immediately took 
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possession, acquisition was deemed to be by con- 
demnation and not by purchase. E. Orange v. Bd 
of Freeholders. App Div. ............... ccc acces 
Where County took possession of condemned and 
after award but failed to pay amount of award until 
a year later due to title company’s initial refusal to 
insure title, and owner cooperated in every way 
with County, general equitable principles required 
payment of interest on award at 4% from date of 
taking possession. E. Orange v. Bd gf Freeholders. 
App Div. 
In a condemnation action to determine land value, 
a judge is in error in excluding as a matter of law 
evidence of experts as to the sales price of compar- 
able improved properties when the improvements 
on these properties are so unsubstantial as to be 
given no value by those experts. Trenton v. Penn 
Jersey Auto Stores, Inc. App Div. ................ 
State is constitutionally required as part of “just 
compensation” to pay interest on condemnation 
award from date of actual taking of possession until 
date award is paid to owner or into Court. State 
v. Seaway. Sup Ct. 
Since statutory order of reference does not empower 
Commissioners to fix interest on condemnation 
award, interest as constitutionally required should 
be determined and awarded by trial court, which 
has full jurisdiction under the statute to do so. 
State v. Seaway. Sup Ct. 
Where the effect of a planned highway upon a school 
is speculative, an action to require condemnation 
brought prior to completion of construction is pre- 
mature. Bd of Ed v. Palmer. Sup Ct. 
Land which was subject to unconstitutional zoning 
regulations must be valued, in determining a con- 
demnation award, as if it were unzoned at the time 
of taking. Jersey Central v. Morris. App Div. 
Real estate acquired by the State Highway Depart- 
ment or N. J. Highway Authority between January 
1 and December 31 remains liable for local property 
taxes from the date of acquisition to the end of the 
tax year and such liability is 


properly imposed 
upon the tax exempt ent 











ity whether the acquisi- 
tion is by conveyance or condemnation. E. Orange 
v. Palmer. Sup Ct. 
Interest upon the excess of a jury award above the 
deposit runs from the date adjudicated to be that 
of the taking of the property. 
Valentine et al. Sup Ct. 
Counsel and expert witness fees may not be awarded 
under existing statutory and rule provisions. 
Housing Auth v. Valentino et al. Sup Ct. 
The most satisfactory proof of value in a condemna- 
tion action is comparable sales. State v. Vacation 
Band Ime. eb. ab App Dit. .6 3 iciics case co senna 
If a witness, instead of using comparable sales, testi- 
fies as to potential use, the probative value of such 
testimony on the question of market value is to be 
tested, among other things, by the reasonable prob- 
ability that the property could be put to that use 
within a reasonable time. State v. Vacation Land, 
BG. GUS) A PG. os vs cavica Menace memes ee Cates 
The only limit on the power to condemn for highway 
purposes lands owned by a park commission organ- 
ized under N.J.S.A. 40:37-96 et seq., is the approval 
by that commission of the proposed route and a 
refusal must be reasonable and cannot concern 
itself with price or related subjects. State v. Union 
Cty Park Comm. Sup Ct. 
The granting of permission to a public utility water 
company for condemnation is within the exclusive 
jurisdiction of the Water Council. Juzek v. Hack- 
ensack Water Co. Sup Ct. 


CONDITIONAL SALES 


A vendee in default may waive the resale provisions 
of the Uniform Conditional Sales Act after default 
without a new contract upon new consideration. 
Brody et al v. James et al. App Div. ..... 


CONFESSIONS 


A defendant's motion to eliminate all references to 
himself from a codefendant’s statement which the 
prosecution proposes to place in evidence must be 
granted. State v. Young. Sup Ct. 

When defendant denies making a conf 
the police testify, the conflict may be 
the jury as in any other factual issue. 
SEATS PA RIES 5 Salas vid -o 4 6 Fd aiwng Aes Wr mata eocs 

Failure to advise an accused of his right to counsel 
does not make a subsequent confession inadmiss- 
able but is only one issue to be considered on the 
question of voluntariness. State v. Billingsley. 
SOE ei csiars cid dds sien RO wn ich sae w eae Me peice aes 

A confession given in 
inadmissible under 
ments where the accused 
quested legal Saciinbieneneis 
Sup Ct. 

Failure either to inform a defendant of his constitu- 
tional rights or to speedily arraign him does not 
require exclusion of a confession so obtained, but 
are factors to be considered on the issue of volun- 
tariness. 

The trial court must grant a a motion by a defendant to 
eliminate all references to himself in a co-defen- 
dant’s statement. State v. Taylor. Sup Ct. 

Reargument of the issue of the voluntariness of de- 
fendant’s confessions held appropriate in light of 
Miranda v. Arizona and companion cases. State 
yes CAE Ts Grgee 07 erie re rterirrier rer rse yr 

Where defendant, as part of his trial strategy, refers 
to statements given to the police and this forces 
the State to put them in evidence so that the jury 
would not think something was being hidden, 
defendant cannot raise issue of voluntariness. 
State v. Hill. Sup Ct. 

A confession obtained as a 
and seizure may I 
~ under the authori ty a R.R. 3: 

Ferrara. Cty Ct. .. 

The constitutional safeguard of voluntariness gov- 
erning the use of confessions applies in proceedings 
before the juvenile court. State v. Carlo. Sup Ct. .. 

Use of an involuntary confession in a juvenile court 
proceeding offends fundamental fairness because 
of the likelihood of its untrustworthiness. State 
WE Geo oa a.5 ve sassinns Waiewie Cale tle Hae OM 

CONFLICTS 

Stock Transfers — Uniform Commercial Code — 
Federal Jurisdiction — Due Process — Securities 
Regulation. Kanton v. U.S. U.S.D.C. 

The status and relationship of one person to another 
is fixed by the law of the state or country having 
jurisdiction to grant the status which is claimed. 
Stellmah v. Hunterdon Coop. Sup Ct. 

CONGRESSIONAL DISTRICTS 

Mere partisan gerrymandering is not constitutionally 
prohibited. Jones et al v. Falcey et al. Sup Ct. .... 

Where lines of political subdivisions-are ignored 
there must be a reason for not achieving mathe- 





on to which 
bmitted to 
State v. 






the ; absence of counsel is not 
the Fifth and Sixth Amend- 
never specifically re- 
State v. Billingsley. 


ilt of an illegal search 
ed by motion prior to 
2A-6(a). State 
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CONSIDERATION 
The Railroads’ promise to continue passenger service 
is not a mere promise to perform the pre-existing 
duty of a franchise holder, since state agency prac- 
tice and 49 U.S.C.A. c. 13A provide reasonable 
grounds to believe that both State and Fed- 
eral agencies might germit discontinuance of 
such service during the contract term where it 
causes losses and the public need has lessened. 
Bayonne v. Palmer. Sup Ct. 
CONSOLIDATION 
It is plain error for the court to consolidate for trial 


two indictments charging separate and distinct 


offenses. State v. Baker. App Div. 
CONSTITUTIONAL LAW 
Review: The Bill of Rights as a Code of Criminal 
Procedure. An article by Judge Henry J. Friendly, 
53 Cal. L. Rev. 929 (October, 1965), by Jack B 
RESO Rs co cos cra ord in winter ed ea alent Mee eae yeas 
Assuming, without deciding, that there was a consti- 
tutional right to assignment of counsel at a juve- 
nile court referral proceeding, neither fairness nor 
-. due process considerations require that the con- 
viction be set aside or that a complete new trial be 
ordered. State v. Loray. Sup Ct. 
Where, on an appeal or on proceedings for post- 
conviction relief, there is a remand for a rehearing 
on a preliminary constitutional issue, due process 
does not require that the conviction be vacated. 
State v. Loray. Sup Ct. 
Regulation denying access to workmen’s compensa- 
tion records for the purpose of providing employers 
with information concerning prospective employees 
is declared void as being too broad in its prohibi- 
tion. Accident Index Bureau Ine v. Richard J. 
Hughes Governor of State of N.J. Sup Ct. 
Propaganda that an employee who sought compensa- 
tion and now wants employment should be sus- 
pected of being accident prone or a malingerer ora 
professional claims collector is hostile to the public 
policy of the state to effectuate the reemployment 
of handicapped and injured workers and to pro- 
hibit intimidating a w orkman to forego a legiti- 
mate compensation demand. Accident Index Bu- 
reau Inc. v. Richard J. ‘Sees Governor of State 
of Nib. Sap Ct. ... 
The fact that the fruits of a crime were seized in 
violation of the Fourth Amendment does not re- 
quire that the courts order their return to the 
culprit if the source can be shown by admissible 
evidence. State v. Sherry. Sup Ct. 
After a defendant has been indicted any statement 
elicited by the police in the absence of counsel is 
inadmissible even where the statement is volun- 
tarily given. State v. Gre en. Sup Ct. “e 
An unconstitutional ordinance may be amended and 
rendered constitutional when it has not been di- 
rectly attacked by an action in lieu of prerogative 
writ. State v. De Louisa et al. Law Div. 
A systematically arranged disproportion between men 
and women on a jury panel is not improper. U.S. 
v. American. U.S.D.C ae 
Law and Order, by Charles E. Whittaker ........... 
Where accused chose to iry his own case and made 
factual claims under the guise of questions to wit- 
nesses, objections by the prosecutor referring to 
his right to make such claims under oath are not 
unconstitutional comments on his failure to testi- 
fy. State v. Schultz. Sup Ct. 
Where a trial judge first instructed the jury that 
inferences could be drawn from defendant’s failure 
to testify and then, pursuant to a U.S. Supreme 
Court ruling, recalled the jury from their delibera- 
tions and gave them a contrary supplemental 
charge, the new charge effectively corrected any 
error and defendant is not entitled to a reversal. 
State v. Schultz. Sup Ct. . 
School children for whom the pledge of allegiance to 
the Flag would be contrary to their beliefs as Black 
Muslims are entitled to claim statutory exemption 
from participation in such ceremony based upon 
“cor nscientious scruples.” Holden v. Bd of Educa- 
LOM SHAG hs ise 's asia eierccn natn ah weed mee ee eae, 
Failure to advise an accused of his right to counsel 
does not make a subsequent confession inadmiss- 
ible but is only one issue to be considered on the 
question of voluntariness. State v. Billingsley. 
Se Cie aoa ace) oe bine a0 edo mae sleek ae ome eold 
A confession given in the absence of counsel is not 
inadmissible under the Fifth and Sixth Amend- 
ments where the accused never specifically re- 
quested legal insaaneniatie State v. Billingsley. 
Sup Ct. 


Trial court erred in denying parti es an opportunity 
to introduce evidence on issue of whether statute 
requiring that purchases of milk by the State and 
its subdivisions should be made only from dealers 
who purchase New Jersey produced milk in equiv- 
alent quantities imposed an undue burden on inter- 
state commerce. Garden State Dairies v. Sills. 
Se Cae dicar rdisin sg Ae aie avin see oe 

Trial court erred in denying parties an opportunity 
to introduce evidence on issue of whether statutory 
requirement that a prospective bidder seeking to 
supply milk to State agencies or school districts 
certify that he purchased an equivalent amount of 
New Jersey produced milk during the preceding 
years is unreasonable and an invalid exercise of 
the police power of the State. Garden State Dairies 
We IOs gk are cn ee kw kacs LA ee ea aes 

The Aldene Plan is not special legislation because no 
other location with equal physical and economic 
characteristics exists within the state. Bayonne v. 
Palmer. Chan Div. ....... 

Legislation appropriating $3,000,000 for the Aldene 
Plan is not a prohibited donation because it has a 
paramount public purpose, the alleviation of the 
commuter problem. Bayonne v. Palmer. Chan Div. 

The interstate compact which permits either state to 
prosecute for offenses committed anywhere on the 
Walt Whitman Bridge is lawful and although the 
choice of jurisdiction may vary there is no basic 
procedural unfairness involved. State v. Holden. 
Sup Ct. 

The doctrine of Griffin v. California need not be ap- 
plied retrospectively to cases where the time for 
petition for certiorari to the United States Supreme 
Court would have elapsed before April 28, 1965. 
State v. Cerce. Sup Ct. 

The right to counsel does not extend to an investi- 


gatory hearing before the I.R.S. Smith v. US. 
WESC oo Ae dvds dann ca vdad anceaunnetee wean: 
Griffin rule prohibiting comment on defendant’s 
failure to testify will not be applied retro- 


spectively in collateral proceedings to conviction 
no longer subject to direct review. State v. Hutch- 
ins. Sup Ct. 
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Obscenity — Should It Be Protected Free Speech?, 
by Alan Silber 
The system of assigned counsel without pay yields 
representation equal to that obtained by defendants 
whoa retain their own counsel and does not fall 
short of constitutional requirements. State v. Rush. 
CPG. cv vcctcadacacsduswa caende sansa awaeaee dae 
The assignment of an attorney without compensation 
to represent an indigent defendant does not take 
private property without due process of law. State 
v. Rush. Sup Ct. 
The State Supreme Court is invested with exclusive 
responsibility to determine the obligation of the 
legal profession to defend indigent defendants. 
State wi Nuit. Sap: C6 cece ccc vacdcarsueseaews 
A defendant who has objected to consolidation of in- 
dictments charging him with conspiracy and -sub- 
stantive offenses may not. following his acquittal 
on the conspiracy charge, raise the plea of double 
jeopardy as a bar to his trial on the substantive of- 
fenses. State v. Cormier. Sup Ct. 
Where, on the trial of a defendant for a conspiracy 
to obtain loans through false statements, the jury 
has considered and rejected the State’s contention 
in favor of the defendant’s contention on the issue 
submitted as the crucial one, the doctrine of col- 
lateral estoppel precludes the State from relitigat- 
ing that issue in a subsequent trial of the defend- 
ant on the substantive charge of unlawfully having 
obtained loans through such false statements. 
State vw. Cosmier. Sup ©G. ow oo ie ccc cavlnnacsananae 
Ordinance requiring that fences erected on beach- 
front properties be not so designed as to impede 
or prevent beach protection work was a valid exer- 
cise of police power. Spiegle v. Beach Haven. 
Sup Ct. 
Owners of beachfront property who contend that 
ordinance regulating the erection of structures 
upon and use of lands within the beach-dune area 
constitutes a taking without compensation must 
prove that they have been deprived of some present 
or potential beneficial use of their property. Spie- 
gle v. Beach Haven. Sup Ct. ........... 
Ordinance regulating use and occupancy of beach- 
front properties held valid where restrictions pre- 
scribed only such conduct as good husbandry would 
dictate the property owners should impose upon 
themselves. Spiegle v. Beach Haven. Sup Ct. ...... 
When defendant was so distraught that she required 
medical aid, the police should not have subjected 
her to interrogation concerning her son’s death, 
and admissions they obtained from her are inad- 
missible. State v. Pickles. Sup Ct. 
The right to protest does not include a right to disre- 
gard statutes reasonably designed to protect the 
rights of all. State v. Smith. Sup Ct. 
Contention that Dead Man’s Act requiring certain 
claims against decedent to be established by clear 
and convincing proofs, establishes a rule concern- 
ing practice and procedure and is therefore invalid 
held without merit. Garden State Development 
Co. v. Markowitz. Sup Ct. 
An individual cannot refuse to produce records be- 
longing to a family corporation he owns on the plea 
that they may incriminate him. State v. Asherman. 
Essex Cty Ct. 
Right to Counsel and Representation of Indigents, by 
Hon. Tom C. Clark 
Where constitutionality of statute is challenged, court 
will limit its consideration to precise basis upon 
which challenge is made. Garcia v. Morales. Sup Ct. 
Where invalidation of statute would gain nothing for 
party challenging constitutionality thereof, court 
will not consider constitutional question. Garcia v. 
Morales. Sup Ct. 
N.J.S.A. 2A:85-12, 13, 
does not violate a defendant’s rights 
Federal and New Jersey Constitutions. 
Washington. Sup Ct. 
Indictment for fourth offense need not specify that 
State intends to proceed under Habitual Offender 
Act in order to make same applicable thereafter. 
State v.. Washington. Sup Ct. . ..... cccsccauseos ens 
The Prosecutor’s statement in summation that “there 
is no defense” imported that it was not enough for 
defendant to impugn the credibility of the State’s 
witnesses without himself taking the stand to deny 
his complicity and such comment was a violation of 
defendant's privilege against self-incrimination. 
State v. Persiano. App Div. 
A defendant does not have a constitutional right to 
take depositions of potential witnesses for the State 
before trial. State v. Tate. Sup Ct. 
The provision of the Unsatisfied Claim and Judg- 
ment Fund Law limiting the benefits of the fund to 
residents of New Jersey and reciprocating states 
does not violate the equal protection clause of the 
Fourteenth Amendment of the U.S. Constitution. 
Moan v. Coombs. Sup Ct. 
Payments under the Aldene Plan are not donations 
of public funds to private corporations in violation 
of Article VII, s. III, par. 3 of the State constitu- 
tion, because the State receives substantial con- 
sideration, including the railroad’s agreement to 
forbear from seeking the permission of State and 
Federal ‘agencies ~ discontinue passenger service. 


3, the Habitual Offender’s Act, 
under the 
State v. 


te abies shigee nt t by a distributor into New Jer- 
sey, even though by common carrier f.o.b. state of 
origin, is sufficient to establish the minimum con- 
tact required for in personam jurisdiction, espec- 
ially if the product is dangerous. Roland v. Modell’s 


Gt: al: AD Ge oo dace aces cocgwusnacdensees mae 
Rule 4:4-4(d) permits extra territorial service to the 
outermost limits permitted by the federal 
constitution. Roland v. Modell’s et al. App Div. .. 


The provision of a valid foreign divorce decree di- 
recting that defendant convey to plaintiff, as lump 
sum alimony, his interest in New Jersey real estate, 
is entitled to full faith and credit. Higginbotham 
v. Higginbotham. App Div. 

Mere partisan gerrymandering is not constitutionally 
prohibited. Jones et al v. Falcey et al. Sup Ct. .... 

Where lines of political subdivisions are ignored 
there must be a reason for not achieving mathe- 
matical equality, subject to de minimis variations, 
in order to avoid unconstitutionality. Jones et al v. 
Falcey et al. Sup Ct. ........... 


,N.J.S.A. 2A:170-77.13, which requires that the country 


of a vessel's registry be shown on advertising mat- 
ter concerning passage, is unconstitutional in that 
it improperly impinges on areas reserved to the 
Federal Government. Cunard S.S. Co. v. Luci. 
Oi Boa nic icnncacnsd edness caneaeeceiae eee 
Tentative Recommendations on Fair Trial and Free 
Press 
Of Pleas and Confessions, by O. John Rogge 
A post-conviction relief application based on failure 
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Constitutional Law, Cont’d 
to assign counsel should not be denied on the 
ground defendant presumably waived counsel 
where the record contains no evidence of a know- 
ing waiver. State v. Davis. App Div. .............. 
The rejection by the New Jersey Senate of a judicial 
nominee pursuant to the custom of “Senatorial 
Courtesy” does not present a justiciable constitu- 
tional question. Kligerman et al v. Lynch et al. 
Chan Div. 
The very act of rejection by the Senate is per se proof 
of an exercise of judgment which is sufficient to 
comply with the “advice and consent” clause of the 
New Jersey Constitution. Kligerman et al v. Lynch 
et al. Chan Div. 
Rinaldi v. Yeager wherein the U.S. Supreme Court 
held N.J.S. 2A:152-18 unconstitutional, does not 
require rctroactive application. State v. Ford. 
PR Oo raise bao uw see pac ole ahem wen bie wiee = 
The rule against double jeopardy does not signify 
that every time a defendant is put on trial before 
an appropriate court he is entitled to go free if the 
trial fal!s short of final judgment. State v. Farmer. 
AS Ce ene A enn ey Sys ee eae 
When emergent conditions arising in the course of a 
trial persuade the trial judge that the ends of jus- 
tice for the defendant and the State cannot be 
achieved witaout a mistrial, the subsequent retrial 
of the defendant does not violate the double jeo- 
pardy provisions of the Federal or State Constitu- 
tion. State v. Farmer. Sup Ct. 
The one man one vote rule is applicable only to vot- 
ing by individuals at elections of public officials or 
on propositions submitted to referendum, and not 
to creation of non-legislative boards such as the 
State Federation of District Boards of Education. 
AFL-CIO et al v. State Federation. Chan Div. 
A labor union is not within the classification of “per- 
sons” under the equal protection clause of the 14th 
Amendment. AFL-CIO et al v. State Federation. 
SIRI cos eee ia iiss bbb ts Se wes EIS hein 'o Mallon laos 
Where action does not affect taxpayer monetarily, his 
status as a taxpayer does not give him standing to 
attack the action. AFL-CIO et al v. State Federa- 
tion. Chan Div. 
Statute extending diversity jurisdiction to residents 
of Puerto Rico held constitutional. Americana of 
Puerto Rico v. Kaplus et al. Ct of App. 
Judgment of Puerto Rican court held entitled to full 
faith and credit. Americana of Puerto Rico v. 
RGAEDIRA OE AT, MCU OE ASIEN, oo once sciees bivwicceresie cine s etee'ele 
CONSTRUCTIVE TRUST 
An equitable fraud is committed upon the court 
when a subsequent mortgagee with notice procures 
a default judgment which destroys the rights of a 
prior mortgagee who has first brought a foreclosure 
action, and so under such circumstances equity will 
not permit the earlier judgment to protect the 
wrongdoer and will raise a constructive trust 
around the appropriate portion of the proceeds of 


the sale. Cona et al v. Gower et al. Chan Div. .... 
Equity will impose a constructive trust upon the 
holder of the legal title to property who has ob- 
tained it by unconscionable means. Taylor v. 
MERIDA UN MSRRRER DAW, abies: iw oss ene nie Sls ot ers ave bem 
CONTEMPT 


Where trial court eschews summary contempt pro- 
cedure in favor of one civil in nature, the under- 
lying order must be reviewed for validity and if 
that order falls the right to further relief in sup- 
port of it must also fall. Re: James D. Carton, III.. 

CONTRACTS 

Public construction contract providing that in the 
event of delays from any cause in the progress of 
the work the contractor will only be entitled to 
extensions of time and will not be entitled to extra 
compensation for damages on account of such de- 
lays held valid and a bar to liability of municipal- 
ity for delays occasioned by its failure to secure 
all the needed right-of-way easements before it 
directed contractor to proceed with the installa- 
tion of sewer line. Ace Stone Inc. v. Twshp of 
a Tier RMN EDN ics rac qld sta poss eR GSK RRS aces AIS 

A signed offer by a merchant to sell goods, which 
does not by its terms give assurance that it will 
be held open, is not rendered irrevocable by N.J. 
S.A. 12A:2-205. Coronis v. Gordon. App Div. 

The doctrine of Promissoiy Estoppel should be ap- 
plied in an appropriate case involving a quotation 
by a subcontractor to a general contractor. Coronis 
v. Gordon. App Div. 

A contract between a franchised taxicab company and 
its driver purporting to lease the taxicab to the 
driver as an independent contractor which violates 
a municipal] ordinance is invalid in its inception. 
Naseef v. Cord Inc. et al. App Div. 

A bargain is illegal if its formation or performance 
is prohibited by municipal ordinance passed pursu- 
ant to express statutory authority and it will not 
be enforced in the courts. Naseef v. Cord Inc. et al. 
App Div. 

Since provision for the waiver of the benefits of the 
Workmen’s Compensation Act was an integral part 
of a contract containing illegal provisions which 

' are not severable, the entire contract is invalid and 
unenforceable. Naseef v. Cord et al. App Div. 

Just a Simple Contract?, by William H. Wells ...... 

Oral testimony offered to show that respondent had 
right to reject workers following physical examin- 
ation in Delaware after accepting them in New 
Jersey is inadmissible to modify terms of master 
contract between petitioner and service associa- 
tion or supplemental contract between latter and 
respondent. Rivera v. Green Giant Co. Wkmans 
Comp. 

The promise of each party to will all his or her pro- 
perty to the survivor and to forego the right to 
revoke the will provides consideration sufficient 
to make a contract for reciprocal wills enforce- 
able. Zabotinsky v. Conklin. Chan Div. .. 

Where the contract was ultra vires under 


N.J.S.A. 


40:25-2, seller cannot recover under an express 
contract, but where there was no deliberate or in- 
tentional wrongdoing or conscious attempt to 


evade that statute by any of the parties, seller 
could recover under quantum meruit. State v. Per- 
SRNR ERAN DIN othe ce oh orale Wik want arcicicisietet 
The Railroads’ promise to continue passenger ser- 
vice is not a mere promise to perform the pre- 
existing duty of a franchise holder, since 
state agency practice and 49 U.S.C.A. s. 13A pro- 
vide reasonable grounds to believe that both State 
and Federal agencies might permit discontinuance 
of such service during the contract term where it 
causes losses and the public need has lessened. 
Bayonne v. Palmer. Sup Ct. ’ 
Contract was not rendered unenforceable as matter 
of law by plaintiff's failure to obtain license as 
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ts ow 
called for the kind of engineering services the 
license requirement was meant to embrace. Mag- 
asiny v: Precision. App DIV. ..:....s6c0600crcsas eves 
Unconscionability in Retail Installment Sales Con- 
tracts, by Roger Paul Levin: ~....0,... 6. scsacatecces 
Exculpatory “no-damage” clause does not necessarily 
preclude ¢ontractor’s claim for additional costs re- 
sulting from delays caused by municipality’s fail- 
ure to have necessary rights of way. Ace Stone, Inc. 
v. Township of Wayne 





we tr rene errr en Mw rewess eee wee 


Parol evidence of attendant circumstanc including 
trade practices and customs, is admissible in aid 
of interpretation of extension of time clause in 
public agency contract. Ace Stone, Inc. v. Township 
OF WayRe on. ccxw ose 

Where a bond posted by general contractor in con- 
nection with private construction project is in sub- 
srovrieapendl the form required on public projects and 
states that it is for the benefit of any subcontractor, 
it protects a subcontractor of a subcontractor. Fer- 
rante v. McGinnis et al. Law Div. .. 

An employment contract for a certain sum per year, 
no length of time being specified, unaccompanied 
by facts or circumstances from which a different in- 
tention may be inferred, is an employment for an 
indefinite time and is at will. Hindle v. Morrison 
Steel Co: et.al: App Div. <..<2 cs 

The rendition of services for several | years by an 
employ ee in reliance upon the employer’s voluntary 
pension plan constituted a valid consideration and 
established enforceable rights in the fund. Hindle 
v. Morrison Steel Co et al. App Div. ............. 

The court will not enforce an illegal contract, in the 
guise of a loan, which provided for milk rebates to 






reduce the price of milk below its o— minimum. 
BASE aC ADI OIG. or 2, «sia a sine ee ooo eroececele 
Where language of commission clause is - ambiguous, 






testimony relating to the surrounding circumstanc- 
es of the parties and their intentions as to when the 
commission would be earned should be received. 
Ellsworth Dobbs. Inc. v. Johnson et al. App Div. .. 
In order to show that the vendor is estopped from 
disclaiming the broker’s right to a contingent com- 
mission, the broker must prove that the vendor 
willfully prevented the occurrence of the conting- 
ency by his act or deed. Ellsworth Dobbs, Inc. v. 
Johnson et al. App Div. 
A prospective purchaser, merely by asking a broker 
to show him property, does not enter into an im- 
plied contract to perform a sales contract which 
will enable the broker to earn a commission. Ells- 
vorth Dobbs, Inc. v. Johnson et al. App. Div. 
Where a buyer wrongfully breaches a contract of 
purchase of real property and the sellers are 
without fault the buyer may not recover his de- 
posit, irrespective of the actual damages suffered 
by the seller, at least where the deposit was not 
disproportionate. Oliver & Oliver v. Lawson et al. 
App Div. 
CONVERSION 
Funds collected from the sale of limited partnership 
shares in a real estate syndicate for the purpose of 
acquiring title to a specific property were trust 
funds and could not lawfully be used to satisfy ob- 
ligations of the promoter. McGlynn v. Schultz et al 
Chan Div. a 
Officers and directors of a corporation who actively 
participate in the diversion of funds of a limited 
partnership, of which the corporation was pro- 
moter, are personally liable for the losses sustained 
McGlynn v. Schultz et al. Chan Div. 
Good faith reliance upon advice of counsel is not a 
defense to an action for conversion. McGlynn v. 
Schultz et al. Chan Div. 
One who exercises unauthorized acts over the pro- 
perty of another, in exclusion or denial of that 
other’s rights or inconsistent therewith, is guilty of 
conversion although he acted in good faith and in 
ignorance of the rights or title of that person and 
such person need not have an immediate right to 
possession to maintain the action. Ist Natl Bk of 
Bay Shore v. Stamper et al 
COPYRIGHT 
Trademark — Injunction — 
Kootes v. Lab. U.S.D.C. 
CORPORATIONS 
Individuals who indorsed in blank the promissory 
note of a corporation formed and controlled by 
them as an organizational device rather than as a 
bona fide business entity, for the purpose of acquir- 
ing the stock of another compariy, are bound as 
indorsers under R.S. 7:2-63 and nct as accommoda- 
tion parties under R.S. 7:2-29. The First National 
Bank of Marlton v. Nilreb Holding Co., et al. Law 
Div. 
The courts will disregard the corporate existence 
when it is sought to be used by the individuals con- 
trolling it as a device to support their claim that 
they were accommodation parties to the corpora- 
tion’s promissory note rather than indorsers for 
value thereof. The First National Bank of Marlton 
. Nilreb Holding Co. et al. Law Div. 
ieee a parent company owned almost all the stock 
of petitioner and three creditor corporations, the 
said creditors indirectly held 10% or more of peti- 
tioner’s stock within the meaning of NJ.S.A. 
54:10A-4. Cities Service v. Div of Taxation ...... 
An extension of credit on trade accounts constitutes 
an “indebtedness” as defined in N.J.S.A. 54:10A- 
4(e). Cities Service v. Div of Taxation ........... 
Officers and directors of a corporation who actively 
participate in the diversion of funds of a limited 
partnership, of which the corporation was pro- 
moter, are personally liable for the losses sustained. 
McGlynn v. Schultz et al. Chan Div. 
The purposes and objects of a corporation, or a lim- 
itation thereon, cannot be established by parol evi- 
dence where there is no ambiguity in the certificate 
of incorporation. Kerney etc. v. Kahn et al. Sup Ct. 
A contributing incorporator of a non-pecuniary cor- 
is contribution on a claim 


Unfair Competition. 


poration cannot recover h 
he intended it for purposes other than those stated 
in the certificate of incorporation. Kerney etc. v. 
Baiary iad ee Rohe. oo ac 'eacse bis oe were LODE Were 
Where management solicited proxies for stockhold- 
ers’ meeting which provided space for stockholder 
to vote “for” or “against” merger proposal. and 
covering notice advised stockholders of right to 


dissent in writing prior to meeting and have stock 
appraised, return of proxy to corporation marked 
“against” prior to vote constituted sufficient written 
notice of dissent under statute. Jaquith v. Island 
PBT RINT NOs taco Se racotnin 6 sw auSeeyste Hie Wink: cree 
Statute should be construed liberally in favor of dis- 
senting stockholders, and where corporation creates 
ambiguity as to what dissenting stockholder was 








required to do, ambiguity should be resolved 
against corporation. Jaquith v. Island Creek. Sup 
ne ERR RT Pee EP ene eect ca Meee ee ae 
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tributes of a partnership stands in a confidential 
relationship to the other stockholders and will 
therefore be prevented from enforcing an agree- 
ment for his purchase of their stock induced by his 
misrepresentation of the corporation’s financial 
status. Konsuvo v. Netske et al. Chan Div. 
Loan bearing 11% interest made to corporation and 

guaranteed by shareho'der held not usurious 
where corporation is not mere shell and there has 
been no overreaching, even though corporation was 
formed to obtain the loan. Monmouth Capital v. 
Homdel Village Shops. Chan Div. 
Beneficial owners of stock held in a “street name” 
may institute apprais sal proceedings under N.J.S.A. 
1:3-5 and 14:12-7. Bohrer et al v. U.S. Lines Co. 
PSA DRIES ed tk at ceric anal eieteun a Gusta a piteral Ore Fe Gy ola 
COUNSEL FEES 
Ccunsel assigned to prosecute a post conviction pro- 
ceeding for a defendant convicted of murder is 
entitled to reasonable compensation therefor. 
State v. Sullivan. Sup Ct. ... 
Beginning January 1, 1967, as 
all cases be paid the sugg 
60°: of the fee a client of ordinary means 
pay an attorney of modest financial success 
7 Pech Sup et, 
The county must in all cases bear the necessary ex- 
penses of criminal prosecution which are deemed 
to include the ons I 
indigent accused. State v. Rush. Sup Ct. 
t-conviction claim is to be considered part of 
the murder case for the purpose of authorizing al- 
lowances to be paid to counsel for an i 
fendant. State v. Loray & State v. Smith Sup Ct.. 

No fund in court exists from which counsel! fees can 
be awarded where the recovery obtained benefits 
only the plaintiff. Grober v. Kahn. Sup Ct 

While for some purposes a partnership is treated as 

a separate entity, the entity concept may not be in- 
voke ly to obtain counsel fees and defe sat the 
ged that each litigant bear his own costs. Grober 

. geann. Sup. Ct. . 

An allowance of fees for se rvices rengered by for- 
ign counsel i n the administration of a New Jersey 

de ce ‘de ent’s estate is proper under R.R. 4:107-3 where 

th lowance is based upon an actual division of 

service and responsibility between New Jersey and 
foreign counsel. Schaeffner v. Sykes. Sup Ct. . 482 

Fees and Allowances to Attorneys in Bankruptcy and 
Chapter XI Proceedings, by William J. Rudin .... 

Respondent must pay the share of a counsel fee 
assessed against petitioner who died without leav- 
ing dependents prior to receiving full amount of 
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compensation award. Dey v. David Kahn, Ine. 
FOIE © | > a Re ae yt ae aU pee nO a Rear EEE ar Leper etre ee 641 
COUNTIES 
Public advertisement for bids is required under 
NJ.S.A. 40:25-2 for the purchase of books by 
county library where the purchases are for the 
same immediate purpose and the total exceeds the 
$2500.00 statutory limit. Roemer v. Bd of Free- 
MOUMOTS. ASR AR. od ca nse Roemer ses Heras LORE 435 
COURTS 
Exploratory Study on Calendar Congestion ........ 17 
Hudson Bar Committee Arranges Civil Case Settle- 
iT 


— BPI hoa acsinstcrn einesoters 
t is Later Than You Think, by Hon. John 3 Francis 33 
hart of U.S. Supreme Court’s Work 470 
Where suit for custody and support of children 
disclosed that the one day Alabama divorce obtain- 
ed by plaintiff, who had since remarried, might be 
invalid, the court has inherent power to investi- 
gate the validity of the divorce and to appoint 
counsel to represent the interests of the State 
despite the parties’ request for dismissal of the 


suit. McLean v. Grabowski. Chan Div. ........... 802 
COVENANTS 


Covenants restricting alienation of land except to 
members of a property owners’ association and 
providing that the association shall have discretion 
to adopt rules pertaining to persons eligible for 
membership contain an unreasonable restraint on 
alienation, are against public policy and are void. 


Tuckerton Beach Club v. Bender. App. Div. ..... 353 
Invalid restraints upon alienation cannot be cured by 
attempted amendment of association’s constitution 
‘ -and by-laws during pendency of suit. Tuckerton 
Beach Club v. Bender. App. Div. 22.02. cid cvs news 353 
CRIMINAL LAW 
It is not error to instruct that tacit resistance may 


evidence nonconsent if upon the entire charge the 
jury understands that the resistance must be actual 
even though not expressed in words. State v. Terry 
App Div. 
A fully served illegal sentence may not be set aside, 
and a new and favorable modified sentence imposed, 
in order to permit a defendant to seek credit for the 
difference between the original and modified sent- 
ences toward sentences imposed at different times 
by Courts of different counties. State v. Barbato. 
Co Ct. 
Burden is on the defendant, in post-conviction relief 
cases, to prove that he is entitled to the relief 
sought. State v. Barbato. Co Ct. ..... 
Reliance upon other pending charges as a basis for 
increasing the penal before the 
Court is of highly questionable propriety. State v. 
Barbato. bs et. 
Assuming, without de cid 
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sed from that statement, 

ordered. State v. Green. 

Sek Maes aa Gi atcis verde Rice 18 

defendant has been indi y statement 

od by the police in the ab ce of counsel is 

ible even where the statement is voluntar- 

1. State v. Green. Sun Ct. ck. aca cs 18 

ion of the statement of one co ndant whi ch 

a powerful potential for prejudice 

agair inst another is reversible er.or which cannot be 
cured by a limiting instruction by the trial judge. 
State a dereon Si Cte. bc asus a Grdraie neecnugers 18 

The courts will not aid a culpable party by ordering 
the return to that party of the fruits of a specific 
crime with which he is charged. State v. Sherry. 
Sup Ct. : 
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If pong is illegal, nothing ee thereafter can 
justify it. State v. Bell. App Div. ................ 


Not every Bell. 
RENE ea oro arch aho nas 9-4 Ws ee Dd woe ee 
Where police were justified in stopping auto for 
traffic violation, ordering six occupants to get out 
and line up against wall was proper police safety 
practice under circumstances, and did not consti- 
tute arrest. State v. Bell. App Div. 
Investigatory detention of persons in suspicious cir- 


Police detention is uly State v. 





cumstances is proper. even though circumstances 
may not be sufficient to justify arrest. State v. 


MO I BS oo io os ohana Ao nlkelae Pete US 
An ordinance endi series of provisions with “or 
shall gamble in any form” held to refer throughout 
to gambling, not playing without stakes for amuse- 
ment. State v. De Louisa et al. Law Div. 
A defendant's motion to eliminate all references to 
himself from a codefendant’s statement which the 
prosecution proposes to place in evidence must be 
granted. State v. Young. Sup Ct sts 
A systematically arranged disproportion between 
men and women on a jury panel is not improper. 
U.S. v. American. U.S.D.C 
A jury may be instructed that 
fendant’s prior convictions it may or may not con- 
clude that his credibility was affected thereby but 
should not be instructed it can only give credibil- 
ity to his testimony after dete ing whether 
and to what extent the prior convictions do affect 
his credibility. State v. Baker. App Div. . meee ee 
When defendant denies making a confession to which 
the police testify, the 
the jury as ina 
Baker. App Div 





after. c onsidering a de- 














conflict may be submitted to 
issue 





factual State v 






























A container of heroi th ting officer 
had written the lame 1d the date 
and time of the sroperly admitted int 

d of such writings was 








¢ 


nsmission of it 
‘State e v. Johnson. 


to identify 
by one polic 
App Div 
An unequivocal. 
a gun inam 








IN OL POSSE 


ed by cor 





2A: 151- 41 
= as the 





product of an State v. 
Portee. Sup Ct 


sagt bree 


cae con 
ional 
he court 
he fact 






Where 


crime t 


tO 
defendant 
State v. Hobt 

The error in 
ings from 










his jicia 

= to have in- 
Sup Ct : 

2coy had cached 

rom the record, 

rom asking 

re added 


whe aes an inve 





at t € 
heroin was improperly ex led f 
the defen 
tions about it. suc 
on the critical questi 




















defendant hand an to the decoy, and 
> there was no reversible error. State v. John- 
“Sup Et. 


and made 
of questions he asked 
tement by the pros- 
; right to make such 


nstit com- 


re accused chose to own case 
factual claims under the gu 
of the State's 
utor referri 






tutional 
v. Schultz. 


under 


on his 


claims 








them a ¢ 


gave 
charge effecti\ 
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life imprisonment 
death penalty on 
Wolf. Sup Ct 
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Billingsley. Sup Ct Oe ETE 
Griffin Rule Limit Emphasizes Retroactivity is Policy 

Matter See Mee bNY 5 Ene ot ALETOL Pale mee ne atetcne er eae 
Failure either to inform a 





him does not re- 








tional rights or to speedi ! 
quire exclusion of a confessior »btained, but are 
factors to be considered on the issue of voluntari 





tion by a defendant 
himself in a co-de- 


Taylor. Sup Ct 
Intent to rob is element of the offense 
of assault with sive weapon under N.J.S 
2A:90-3. State v App Div 


The ‘le of Griffin v ‘Cal ifornia need not be ap- 
ied retrospectively to cases where the time for 
he United States Supreme 
before April 28, 1965. 





petition for certiorari 
Court would have elz 
State v. Cerce. Sup Ct : «2 
failure to afford a defendant represented by 
sel an opportunity S i 
error raisable only 
collateral attack. State v. Cerce 
Come rule, prohibiting cc 
e to testify I} 
in eoleiers "s 
subject to direct re 
A defendant who has 




























indi ct ments ch prt ng + 
Stantive offenses may not. f te ava 





char 





on the conspiracy the plea of double 
jeopardy as a bar to his trial on the substantive 
offenses. State v. Cormier. Sup Ct. .. 
Where. on the trial of a def fendant for a conspiracy 
to obtain loans through 2 statements. the jury 
has considered and rejected the State’s contention 
in favor of the defendant's contention on the issue 
submitted as the crucial one. the doctrine of collat- 
eral estoppel precludes the State from relitigating 
that issue in a subsequent trial of the defendant or 
the substantive charge of unlawfully having ob- 
tained loans through such false statements. State v. 
Cormier. Sup Ct. 

















The Supreme Court Directiv ‘on Sent encing of 
Gamblers: A Critical Analysis of Judicial Over- 
reaching, by Michael A. Querques ............... 


Where husband and wife are indicted for mistreat- 
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- u, arid W = “ i] rU U itia 
sinugilies of the child, and a joint trial would pre- 
judice the husband, a severance should be granted. 
State ve WiCmles WO CE. oo. ec es dasucuavededue- 227 

When defendant was so distraught that. she required 
medical aid, the police should not have subjected 
her to interrogation concerning her son’s death, 
and admissions they obtained from her are inad- 
missible. State v. Pickles. Sup Ct. ................ 227 

risoner who has requested prompt disposition of 
ding indictment 
tion pursuant to the Interstate Agreement on De- 

tainers (N.J.S. 2A:159A-1 et seq.) is entitled to a 


and consented to extradi- 





dismissal of the indictment once the statutory 180- 
day period has expired without trial of the indict- 
ment or a prior continuance thereof for good cause~~ 
State v. Mason. App Div. 
Where a substantial effort has been made by an in- 
carcerated defendant to appeal a conviction within 
the time limited and his subsequent applications 
for review as an indigent were rejected without 
consideration of the merits, post-conviction relief 
should be allowed. State v. Mason. App Div. 
It is plain error for the court to consolidate for trial 
two indictments charging separate and distinct 
offenses. State v. Baker ech Div. 
A trial Court has the discretion to exclude the use of 
a prior conviction to impeach a witness and where 
the prejudicial ghs by far the proba- 





effect outweis 
tive value of remote prior convictions, a motion to 
suppress under R.S. 3:5-5'b) (1) should be granted. 
State 'v: Hawthorne. County €t: 2.20.5. deck ce wwces 279 

On a motion to dismiss an indictment the trial court 

neither decide-factual issues nor determine 















must 

whether defendant is entitled to the benefit of a 

st tory exception. State v. Seng. App Div. ...... 318 
It was erroneous exercise of discretion to permit with- 
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defendant 


after commence- 
had counsel, 


drawa 





1 of guilty plea e 
f trial when adult 
ited Form 134A, testifi n open court that the 
plea was voluntary and that he was at the robbery 
scene and carried a\ property, the State was 
prej Pons by delay c -aused by his flight, and the 
record shows the falsity of his allegations that the 
Prosecutor's threat of delay and high bail induced 
he plea. State v. Herman. Sup Ct. .. .....i..seecs 333 
A claim that a confessior inadmissible is irrele- 
vant on an appli n ithdraw a guilty plea 
where defendant had coun could have chal- 
lenged any attempt to use the confession, no such 
attempt was made, and the plea was made voluntar- 


























ily and under counsel’s advice. State v. Herman. 
Sup Ct SE ere ae ne PR pe ea 333 
An indi jual cannot r to produce records be- 
longing to a family « tion on the plea that 
they ay incrimin I State v. Asherman. 
WSO Sty OO Oe 2 ina) § ce acd ela ee OR eee aes 35 





In a homicide case where a ubpoe na “duces tecum is 
served, it is good practice to serve it at least three 
-e¢ks before the trial date. State v. Asherman. 
PSSOS Cee OR as. 5 uo cicwrucw's ene ape ee a 335 
A person accused of a crime may be required to sub- 
mit to a line-up and evider nee obtained as a result 
is admissible. State v. Jones. Law Div. . 
Where defendant was not sentenced under the Sex 
Offenders Act. R.R. 3:7-10'‘c’ is not applicable. 
State v. Jones. Law Div. . ; Pp sone 3) OD 
A prior juvenile record may be considered in sen- 

















































tencing:. State v. Jones. Law Div. .....-...: «x ene 
American Law Institute Meeting — Model Code of 
Pre-Arraignment Procedure, arrest without war- 
rant, stop and fris! tation house interrogation, 
right to counsel, federal question jurisdiction, re- 
moval on basis of federal defense, abstention doc- 
trine, considered Ra ee ae 369 
Where prosecutor obtz ndi ictm e nt of holder of a 
public office the mer act prosecutor is himself the 
older of the same leave of absence, does 
not require dismissal of indictment as matter of 
law. State v..Rosengard: Sup: Ct. ~. < 25 <5s6sca. ee 
The “fresh complaint” rule, widely use 1d in rape and 
morals cases, permits proof that the victim com- 
plained within a reasonable time to someone she 
would ordinarily turn to for sympathy, protection 
and advice. State v. Bal! Sup Ct .. 419 
There is no error in the trial court’s failure ‘to com- 
ment on a mother’s testimony that her other daugh- 
ter complained of a similar offense by the defendant 
where the defendant did not request such com- 
ment, the count relating to the other daughter was 
dismissed during trial, the court instructed the 
jury to ignore it, and it was removed from the 
indictment copy sent to the ions room. State v. 
BTS Sek ons. 5. sca ace hc a EA a races 419 
Although the police complaint inadverte ntly refers 7. 
N.J.S. 2A:96-4 rather th N J.S. 2A:96-3, there 
no prejudice to the defendant, since the trial is 
based on the prosecutor’s indictment, not the com- 
plaint. State v. Balles. Sup Ct i accion oeae eae 
Failure of sentencing judge to conduct a sanity hear- 
ing on his own motion did not constitute plain error 
Ww he re diagnostic center re -eport failed to indicate 
nsanity such as would be a defense under the 
M'‘Naghten rule. State v. Johnson. App Div. ...... 433 
Diagnostic center report made pursuant to N.J-S. 


was never intended to he a substitute for 


2A:164-4 








the proceedings for inquiry into the mental 
condition of an under N.J.S. 


accused person 

2A:163-2 and 3. State v. Johnson. App Div. ....... 433 

An appeal from the de1 post-conviction relief 
which is patently frivo ill be dismissed. State 
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V: IAMS ALY Ari Pee ecg rink cn wn eee le enw es 435 
When a plea of guilt fo VS and is attended by legal 
advice and representation any previous illegality 
in the procurement of evidence by the police is 

irrelevant. State v. Marshall. App Div. ........ .« 435 
Prosecutor's statement in summation that “there is 
no defense” imported that it was not enough for 
defendant to impugn credibility of the State’s 
witnes f taking the stand to deny 
his complici ty; su iment was a violation of 
wtendeeat’s privilege st self-incrimination. 

= ate y: Persiano: App Div. |... 0.3 sos shea ne 435 
Trial court may not commit a “sex ‘offender’ * to hos- 
pital in the absence of a clinical finding by the 
diagnostic center that the offender’s conduct was 
characterized by a pattern of repetitive, compulsive 

behavior. State v. Berrios. App Div. ............. 451 


Defendant who failed to make pretrial motion to 

compel State to answer his demand for bill of par- 

under alibi rule cannot prevent testimony 

witnesses who would implicate him circumstan- 
han directly. State v. Baldwin. Sup Ct. 465 

lice > nathed defendant's face close to body 

of victim. failed to explain fresh bruises on defend- 

ant’s body. failed to take written confession in a 

verbatim form, and defendant has low mentality, 

——— should not have been admitted. State 
Cook. Sup Ct. 
Where police know that premises are occupied by 
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more than one family and have no reason to be- 
lieve that incriminating or illegal objects might be 
found in more than one apartment, a designation 
of the particular apartment to be searched is ordin- 
arily required, but where such informaticn is not 
known and the outward appearance of the house 
in conjunction with what the police know about 
the house furnishes no basis for reasonable belief 
that such objects would be found in only a specifiic 
identifiable portion, particularization of such in 
the warrant is not necessary. State v. Aiello & 
Gea. - A DIYS 9 6. oa eo are cnc wr sna acnenendenwen 

Where indictment charged that owner and agent 
violated lottery statute, acquittal is not required 
if the State fails to prove agency. State v. Aiello & 
Giuliano. App Div. a 

Since defendant was not the owner of the building 
where the lottery was allegedly carried on, he could 
not be convicted under N.J.S.A. 2A:121-3(c). State 
v. Aiello & Giuliano. App Div. .................. 

A defendant does not have a constitutional right to 
take depositions of potential witnesses for the 
State before trial. State v. State. Sup Ct. 

N.J.S. 39:4-129, the “hit and run” statute, does not 
apply to accident where there is no personal in- 
jury and the only substantial property damage is 
sustained by the driver’s own car. State v. Patter- 
son. Sup Ct. 

Where a prosecutor offers a witness who refuses to 
testify on grounds of self-incrimination there may 
be prejudicial error and reversal will ensue if the 
prosecutor knew in advance or had good reason to 
believe the witness would claim such privilege 
State v. Fournier & Schlatter. App Div , 

A prosecutor should make inquiry of a witness in 
advance as to whether he intends to testify and 
then inform the court and defense counsel as to the 
result of the inquiry before adducing proofs in open 
court, but if the prosecutor, though having reason 
to believe the witness will plead his privilege, wish- 
es to test his intent to do so by putting him on the 
stand, this should be done in the first instance out 
of the presence of the oc State v. Fournier & 
Schlatter. App Div : 

Trial judge should avoid unnecessary intervention in 
the trial which could prejudice jury’s approach to 
the factual issues. State v. Christie. App Div 

Jury should not have been allowed to consider the 
fact that defendant was still in jail for another 
conviction in determining his credibility State v. 
Christie. App Div. 

Court erred when it charged jury to ‘consider ‘de- 
fendant’s prior criminal record in arriving at its 
verdict. State v. Christie. App Div. ay 

Where no pretrial motion was made to dismiss indict- 

ment on ground of double jeopardy or to suppress 
allegedly illegal evidence, such defenses were 
waived. State v. Klein. App Div. : 

Threats made by a defendant to a witness ‘with. the 
intent to induce him to stay away from a trial or 
not to testify are admissible. State v. Hill. Sup Ct... 

The corpus delecti is proved where the State aliunde 
a confession, has produced facts and circumstances 
from which a jury can infer that a loss or injury 
has occurred and that such was caused by or the 
result of a criminal act. State v. Hill. Sup Ct 

Where defendant, as part of his trial strategy 
to statements given to the police and this forces the 
State to put them in evidence so that the jury would 
not think something was being hidden, defendant 
cannot raise issue of voluntariness. State v. Hill. 
Sup Ct. Racnard i tn aiale Mase eee ; 

In trying a criminal case the State may pursue as 
many theories as the evidence will support. State 
v. Mathis. Sup Ct. ..... i 

Criminal Justice and the Challenge ‘of “Change. by 
Edward Bennett Williams : 

Tentative Recommendations on Fair 
Press sues ay ec terys Sade RCRD Oa 

Of Pleas And Confessions, by O. John Rogge : 

Where defendant was a mason foreman for Housing 
Authority, with duty to supervise, evaluate and 
report upon work of employee who worked under 
him. he was a public officer for purposes of the 
common law crime of misconduct in office and 
N.J.S. 2A:105-1 and it is immaterial that defendant 
did not report on the subordinate where he was in 
a position in which he appeared to be able to do 
so and the subordinate believed he could do so. 
State v. Attanasio. App Div. 

A post-conviction relief applic 
to assign counsel should not be denied on the 
ground defendant presumably waived counsel 
where the record contains no evidence of a know- 
ing waiver. State v. Davis. App Div 

A robber. who takes from the po s 
victim, at the same time and place, cash or pee 
alty owned by more than one person, commits a 
single robbery as to that er victim. State 
v. Ford. App Div. ‘ 

A confession obtained as a re sult of ; an illegal search 

eizure may be suppressed by motion prior to 
trial under the authority of R.R. 3:2A-6(a). State 
vw. Pertara.: Cte Oh onc 25s costes sjsesnsee eens 

Under N.J.S.A. 24:18-4 the State need not prove by 
quantitative analysis the amount of heroin con- 
tained in a drug proscribed by that statute. State 
v. MeDonald: Api DW. ccc ccns ctncvewnsieeaane 

The elements of criminal willfulness or malice are 
rarely if ever susceptible of direct proof; it is suf- 
ficient if cap St can be inferred from the totality of 
the State’s case. State v. Tonnisen. App Div. 

Proof that “no cette sede is otherwise provided by 
statute” for the offense charged is not an essential 
element of the State’s case on a charge of malicious 
mischief; the burden is on the defendant to come 
forward and bring himself within the exception. 
State v. Tonnison. App Div. 

A person uttering profane remarks while a passenger 
in a police patrol car engaged in official police 
duties is not in a public conveyance or upon a pub- 
lic street so as to come within the purview of 
N.J.S. 2A:170-29 (1). State v. Griffin. App Div. 

Rinaldi v. Yeager wherein the U.S. Supreme Court 
held N.J.S. 2A:152-18 unconstitutional, does not 
require retroactive application. State v. Ford. 
PRU WHE oe oicias occas. an adin mature ae atm emee eae 

Defendants’ claim that they were not present at the 

- crime does not preclude them from developing 
facts militating against conclusion that the crime 
was committed at all. State v. Steele et al. App Div. 

Where credibility of complaining witness’s testimony 
identifying defendant is crucial, it is error to ex- 
clude cross examination concerning whether com- 
plaining witness had been drinking heavily on the 
day of the crime. State v. Steele et al. App Div. 

A person convicted of both federal and state crimes 
cannot win his freedom simply because the state 
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Criminal Law, Cont’d 
permits the federal authorities to execute sentence 
first. State v. Williams. App Div. 

The presence of lottery slips, adding machines, pads 
and pencils in defendant’s apartment does not sup- 
port a conviction under N.J.S. 2A:112-3 for main- 
taining a gambling house, particularly since expert 
testimony indicated that the apartment was an of- 
fice for gathering bets which were completed 
transactions rather than a place to which people 
went to gamble or make lottery bets. State v. 
EIN OS 0): I nr paren ea Sy Oe ea ee 

CROSS-EXAMINATION 

How To Cross-Examine Defense Doctors, by Herbert 
Murphy 

CY PRES 

The better view is that one who makes a bequest to 

a charitable organization has subjected that much 

of his estate to the application of cy pres unless he 
also included in the will reasonably clear language 


to the contrary. Montclair v. Seton Hall. Chan. 
RUNS ig Cee we cio ne DA OOO a Ok wees wee 
Gn the facts, although the corporate legatee con- 


tinues to exist, it no longer is engaged in medical 
education, so that the testator’s purpose is best 
served by diverting the gift to another school 
which is now actively carrying on the work which 


he intended to aid. Montclair v. Seton Hall. Chan 
EE pre rer Lene te 
DAMAGES 
A judge’s special question to the jury as to the 


amount of damages they would have awarded if 
they had given judgment to plaintiffs is author- 
ized by R.R. 4:50-2. Bleeker et al v. Trickolo et al. 
App Div 
The answer elicited to an improper question as to 
what damages the jury would have awarded can 
not be used to fix damages in awarding judgment 
n.v.v. Bleeker et al v. Trickolo et al. App Div. ... 
Measurment Of Damages In Property Insurance Loses 
by James M. Guiher ... A easton 
Where an insurer wrongfully refuses coverage and 
a defense, so that the insured must defend himself 
in an action later held to be covered by the policy, 
the insurer is liable for the amount of the judg- 
ment or settlement, including counsel fees and ex- 
penses. N.J. Manufacturers v. US. ee & Di 
Patrizo. App Div. 
The 1960 amendment of N.J.S. 2A:31- 4 was intende d 
to permit apportionment of a recovery for wrong- 
ful deatn in varying amounts among all dependent 
beneficiaries. Jurman v. Samuel Braen, Inc. Sup 
(it SER : 
The court should conduct a full hearing as a guide to 
the exercise of its discretion in arriving at a fair 
and equitable apportionment geared to the par- 
ticular family situation. Jurman v. Samuel Braen, 


Rit WED ESE echo va cee Cee eee eee ele eds seen xe 
Psychological Tests In Personal Injury, by Leo 
MINN ERED ick avs cera erkes Sia wR KS Swen a eo 
Where a buyer wrongfully breaches a contract of 


purchase of real property and the sellers are with- 
out fault the buyer may not recover his deposit, 
irrespective of the actual damages suffered by the 


seller, at least where the deposit was not dispro- 
portionate. Oliver & Oliver v. Lawson et al. App 
Se rick ig ce Wie in cia Clears wee aie ee iain era hi etole as 


DEATH ACTIONS 
The Dead Man’s Act requirement of clear and con- 
vincing proof does not apply in a wrongful death 
action since the plaintiff in such action does not 
sue as a representative of the decedent or his 
estate. Farage v. Sluke. App Div. 
- The 1960 amendment of N.J.S. 2A:31-4 was intended 
to permit apportionment of a recovery for wrongful 
death in varying amounts among all dependent 
beneficiaries. Jurman v. Samuel Braen, Inc. Sup 
_(:, ORR Sea 
The court should conduct a full hearing as a guide to 
the exercise of its discretion in arriving at a fair 
‘and equitable apportionment geared to the par- 
ticular family situation. Jurman v. Samuel Braen, 
Inc. Sup Ct. 
Evaluating Death Claims. 
Herbert E. Greenstone; 
Merritt Lane, Jr 
Maritime Death And Survivorship Actions Involving 
Maritime Employees, by Nathan Baker 
Federal Jurisdiction — Charitable Immunity. Jackson 
v. Atlantic City Hosp. U.S. D.C. 
DECLARATORY JUDGMENTS 
Where a settlement has been worked out by the 
caveators and the charitable beneficiaries but not 
yet presented for Court approval due to fear of 
retaliation by the trustees, the question of the 
parties’ power to compromise in spite of the trus- 
tee’s objection is ripe for declaratory relief. Re: 
Seabrook 
A party may seek declaratory relief by motion with- 
out filing an original complaint when the matter 
in dispute is an adjunct to a will contest in which 
all interested parties are already in court and when 
they are afforded ample notice and an opportunity 
for a hearing on the motion. Re: Seabrook 
Declaratory judgment action to construe section of 
the Education Law will be dismissed for failure to 
exhaust administrative remedies where a signifi- 
cant factual dispute exists. Woodbridge v. Board of 
Education. Chan Div. 
DEEDS 
Deed should not be construed to limit grantee’s use 
of Jand unless restrictions are set forth by express 
terms of clear implication. Biglin v. W. Orange. 
PMP ise hie W incr etn iy alee Sam asians <i RIS RGM 
A special warranty deed conveys only such title as 
grantor then had and conveyed. Tunney v. Cham- 
pion. Chan Div. 
A grantor’s after-acquired title to an outstanding one- 
half interest in the property does not inure to the 
grantees’ benefit where the rights of other parties 
have intervened since grantor’s conveyance to 
grantees of what purported to be the entire fee of 
the property. Tunney v. Champion. Chan Div. 
Covenants restricting alienation of land except to 
members of a property owners’ association and pro- 
viding that the association shall have discretion 
to adopt rules pertaining to persons eligible for 
membership contain an unreasonable restraint on 
alienation, are against public policy and are void. 
Tuckerson Beach Club v. Bender. App Div. 
- Invalid restraints upon alienation cannot be cured by 
attempted amendment of association's constitution 
and by-laws during pendency of suit. Tuckerton 
Beach Club v. Bender. App Div. 
DEFAULT 
Where default has been entered for failure to attend 
depositions, but court has granted defaulted party 
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appeal may be taken by defaulted party challoniinn 
the amount of recovery, on the basis of legal de- 
_ficiencies inherent in plaintiff’s proof. Johnson v. 








Where a party refuses to permit his deposition to be 
taken, and offers no excuse for his conduct, his 
answer may be stricken and a default entered 
against him. Johnson v. Jonnson. App Div. 

DEFICIENCY ACTIONS 

Deficiency action brought after the renossession of 
auto sold undcr a bailment lease is guverned by 
four year statute of limitation in section 2-725 of 
the Uniform Commercial Code. Associaics v. 
PE TEE oi os. ik en os CK ved eine oS 

DESCENT AND DISTRIBUTION 

The right of a child adopted prior to 1953 to inherit by 
intestacy from his natural parent is a mere ex- 
apiece and is not an established right such as 

preserved from invalidation by NJ. 
which is a part of the 1953 revision of 
Nickell v. Gall. Chan Div. 


S A. 9:3-3 
the adoption code. 
N.J.S.A. 9:3-16 to 9:3-35 indicate 
to treat an adopted child in all 
been born to the adopting pare 
terminate all relationship between the child and 
his natural parents including the right of inherit- 
ance, and was meant to operate immediately as to 
2!1 children, not merely those adopted subsequent 
to 1953. Nickell v. Gall. Chan Div ; 
Children born prior to a ceremonial but bigamous 
marriage of their natural parents are deemed legiti- 
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mate for purposes of descent and distribution. 
L. V. L. Chan Div Serhsg swt vce ee 
DESERTION 


Judgment awarding husband a divorce for desertion 
must be reversed where evidence does not support 
a fir iding that the husband made a genuine effort to 
induce his wife to return to him or the finding that 
such overtures by the husband would be futile. 
Lysick v. Lysick. App Div. ....... 
DETAINERS 
A ‘(prisoner who has requested prompt disposition of 
2 pending indictment and consented to extradition 
purs uant to the Interstate Agreement on Detainers 
(N.J.S. 2A:159A-1 et seq.) is entitled to a dismissal 
of the indictment once the statutory 180-day period 
has expired without trial of the indictment or a 
prior continuance thereof for good cause. State v. 
Mason. App Div. 
DISCOVERY 
Defendant executrix’s introduction into evidence of 
her decedent's deposition taken under Rule 4:16 
does not estop her from insisting that plaintiff prove 
his claim by clear and convincing proof. Garden 
State Development Co. v. Markowitz. Sup Ct. 
The test of relevancy in the setting of discovery may 
best be summarized as “Is the propounded question 
useful?” Myers v. St. Francis Hosp. & Palmieri. 
App Div. .. 
A defendant does not have a constitutional right to 
take depositions of potential witnesses for the State 
before trial. State v. Tate; Sup Ct... .2.5e0c.ee5% 
Where a party refuses to permit his deposition to be 
taken, and offers no excuse for his conduct, his 
answer may be stricken and a default entered 
against him. Johnson v. Johnson. App Div. 
Where default has been entered for failure to attend 
depositions, but court has granted defaulted party 
the right to cross-examine plaintiff's witnesses, an 
appeal may be taken by defaulted party challeng- 
ing the amount of recovery, on the basis of legal 
deficiencies inherent in plaintiff's proof. Johnson 
v. Johnson. App Div 
DISORDERLY PERSONS 
Passive resistance or “going limp” may be found to 
disturb or interfere with the quiet or good order of 
any place of assembly as prohibited by law. State 
Ue peRICACNOSNAED SES. ose pas Since wie been Mn aerate hime 
The ‘place of assembly’ inten ded by the Disorderly 
Persons Act is not limited to schools, churches, 
libraries and meeting rooms. State v. Smith et al. 
Sup Ct. 
The statutory prohibition against obstructing or inter- 
fering with persons lawfully in a public place does 
not require total frustration of movement. State v. 
Smith et al. Sup Ct. 
A person uttering profane remarks while a passenger 
in a police patrol car engaged in official police 
duties is not in a public conveyance or upon a pub- 
lic street so as to come within the purview of 
N.J.S. 2A:170-29 (1). State v. Griffin. App Div. 
DISPOSSESSION 
Summary dispossession for unlawful detainer pursu- 
ant to N.J.S. 2A:39-5 will not lie against a person 
in possession under a contract of sale, because he 
has entered under color of equitable title. Olstow- 
ski et al v. Schreck et al. Mon Dist Ct. 
DIVORCE 
Res Judicata Is No Bar To Second Divorce Action On 
Prior Existing Ground. Del Peschio v. Del Peschio. 
AS eo Mt RR ARMED oe ayer a. ete big weal heal alana ete RONG 
Under R.R. 4:98-7, a party must show substantial 
cause to vacate a judgment nisi and an allegation of 
mere change of mind is insufficient. Loeb v. Loeb. 
Chan Div. 
A correspondent who contests the charge is entitled to 
a dismissal with prejudice where the plaintiff 
voluntarily dismisses the adultery count. Loeb v. 
ECD ASMA IOED. oo oico oc hae ance nsdetaceu cece wes 
Husband who obtained Nevada divorce decree after 
being served there with notice of injunction pro- 
ceedings instituted by wife in New Jersey will be 
permitted to defend the injunction action on the 
merits on condition that he consent to amendment 
of wife’s complaint to include counts for support 
and maintenance for her and support for the chil- 
dren. Famely v. Famely. App Div. 
Failure of a correspondent to intervene in the case in 
which he is charged with adultery and judgment 
in that case based on that alleged adultery bars 
subsequent action by him for divorce based on al- 
leged desertion by his wife during the two years in 
which the adultery was charged. Ruff v. Ruff. Chan 
Tris: 





The terms and provisions of a judgment nisi for di- 
vorce are not automatically stayed by the filing of 
a notice of appeal. Busch v. Busch. Chan Div. 
In the absence of a stay and upon suitable proofs 
a writ of sequestration and an injunction will be 
issued to enforce an alimony award during the pen- 
dency of the appeal. Busch v. Busch. Chan Div. .. 
The marriage of a person is valid if entered into more 
than three months after entry of a judgment nisi of 
divorce in his favor but prior to the date upon 
which the final judgment of divorce is formally 
entered by the clerk of the court. Re: Estate of 
Clarence Emmons. App Div. ...........0c-e000- 
A plaintiff who has obtained a judgment nisi may 
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statutory period but on = doing the dismissal 
should be with prejudice against any future matri- 
monial action based on any of the allegations of 
the complaint or amended complaint. Loeb v. 
EEDA eos. c seins la SUR ae eS ca Sea e 
Judgment awarding husband a divorce for desertion 
must be reversed where evidence does not support 

a finding that the husband made a genuine effort to 
induce his wife to return to him or the finding that 
such overtures by the husband would be futile. 
Lysick v. Lysick. App Div. 
In an action for divorce from bed and board discov ery 
is not allowed except by order of the court. Mc- 
Chesney v. McChesney. Chan Div. ... 
Evidence secured by illegal forcible entry into the 
co- res spondent’s home by plaintiff and private in- 
estigators is inadmissible. Del Presto v. Del Presto. 
Chan Div. 
Where suit for custody and support of children dis- 
closed that the one day Alabama divorce obtained 
by plaintiff, who had since remarried. might be 
invalid. the court has inherent power to investigate 
the validity of the divorce and to appoint counsel 
to represent the interests of the State despite the 


parties’ request for dismissal of the suit. McLean 
Wi CPADOW SIS. AT ING sia cen fs wna tdier si aie a oversee 
DOGS 


Under N.J.S.A. 4:19-16 a person who was bitten by a 
dog and suffers other injuries during the attack is 





entitled to recover from the dog owner for ail of 

the injuries sustained, whether caused by dog bite 

or otherwise, without having to prove scienter or 

negligence on the part of the defendant. Gross v. 

Suan. Ap ae occa oe tas whe Fh ano wae cures 
DONATIONS 


Payments under the Aldene Plan are not donations 
of public funds t to private corporations in violation 


of Article VII, III, par. 3 of the State constitu- 
tion, because the State receives substantial con- 
sideration, including the railroad’s agreement to 


forbear from seeking the permission of State and 
Federal agencies to discontinue passenger service. 
Bayonne v. Palmer. Sup Ct. 
DOUBLE JEOPARDY 
The rule against double jeopardy does not signify 
that every time a defendant is put on trial before 
an appropriate court he is entitled to go free if the 
trial falls short of final judgment. State v. Farmer. 
Sup Ct. 
When emergent conditions arising in the course of a 
trial persuade the trial judge that the ends of 
justice for the defendant and the State cannot be 
achieved without a mistrial, the subsequent retrial 
of the defendant does not violate the double jeo- 
pardy provisions of the Federal or State Consti- 
tution. State v. Farmer. Sup Ct. 
DOWER 
Dower or payment in lieu thereof is not subject to 
inheritance taxation. Demchak v. Kingsley. App. 
1 a eR ROS RAIS neg SM Ws J ts Fen ang Merete AUF 
Consent judgment entered following settlement call- 
ing for payment of widow's claim to dower has 
effect equal to judgment entered after trial on 


merits, and settlement payment in lieu of dower 

would not be subject to inheritance taxation. Dem- 

chak -v.-Bumgsiey. Am Gay ois kk este ence cca 
DURESS 


Where there is conscious and palpable illegality in a 
municipality’s demands, payment made is deemed 
under duress and not voluntary though payor did 
not resort to the courts before paying. West Park 
Ave. Inc. v. Ocean Twp etc. Sup Ct. ............0% 

The duty to resist wrongful pressure for the purpose 
of establishing duress may be measured by the 
nature and degree of the wrongfulness involved. 
West Park Ave. Inc. v. Ocean Twp. etc. Sup Ct. .. 

EASEMENTS 

Although the plaintiff who accidentally drilled a well 
on the defendant's property is entitled to an ease- 
ment, he must pay reasonable consideration for it, 
it must be terminable if it should begin to inter- 
fere with defendant's use or sale of his property in 
the future, and the defendant must have the right 
to tie in to the well without charge. Billeman v. 
Basiak. Sup Ct. 

EDUCATION 

Legislative policy favors uniform statewide deter- 
mination of school law controversies by the Com- 
missioner of Education. Woodbridge v. Bd of Edu- 
GTR: WRCTIONE RNIN 02S oo cas bie coals] wr wiasinn kieoearm emia leks 

A complaint alleging that a school budget fixed by a 
governing body and proposed to be certified to the 
county board of taxation under RS. 18:7-82 was 
inadequate is a controversy reviewable by the 
Commissioner under R.S. 18:3-14. Bd of Ed. v. 
$5) PSTUBS WICK PRIN OPE oie dias cis wold wm e Rain bolala 

Where a governing body fixes such a budget its action 
must be sustained unless the Commissioner finds it 
so deficient as to constitute a purely arbitrary exer- 
cise of discretion devoid of any reasonable founda- 
tion. Bd of Ed. v. E. Brunswick. App Div. Ass 

A local board of education has standing to sue to 
seek review of the action of the municipal school 
budget. Bd. of Ed. of E. Brunswick v. Township 
Council of E. Brunswick. Sup Ct. .............. 

The scope of review by the Commissioner of Educa- 
tion of a budget dispute between the local board of 
education and governing body is not confined to the 
issue of arbitrariness; the Cornmissioner must de- 
termine whether the budget fixed by the governing 
body is sufficient to meet mandatory legislative and 
administrative educational requirements and to 
meet minimum educational standards for a thor- 
ough and efficient local school system. Bd of Ed. 
E. Brunswick v. Twnshp Council of E. Brunswick. 





Ri hrs. he es en roel en si ert Sins espa toes ore 
Except in except ional cases, cont rover Sies under the 
school laws should not be entertained by the courts 
without prior exhaustion of the available admin- 
istrative remedies. Bd of Ed. of E. Brunswick v. 
Twnshp Council of E. Brunswick. Sup Ct. ........ 


ELECTION OF REMEDIES 
The use of the special remedy available in bank- 
ruptcy of rejection of a contract is not inconsistent 
with a suit for damages occurring prior to the 
ion and will not be deemed an election of 











rejcce 

*-medy barring the latter action. Ray etc. v. Bene- 

Rrbat Cer ee ie ca ww a kle e Ainld SO eS 
ELECTIONS 


An absentee write-in ballot which clearly states the 
voter's preference for a candidate but does not 
designate the office to be filled by- him is invalid. 
Re: Application of Sweetwood et al. App Div. ... 

A petition for nomination may be filed within .a 
reasonable time after the statutory deadline where 
the delay is not the fault of the applicant. Re: 
Capek OE Bl Ea i Boars: in so Sails a wi scons alo mware 
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whileA etal 


Conviction for embezzlement for appropriating with 
intent to defraud certain papers and documents of 
an employer, which papers and documents con- 
tained trade secrets does not raise the question 
of whether trade secrets are capable of being em- 
bezzled; in such case, the State need prove only 





“ the documents were. in fact, embezzled. State 

. Helek. App BIRUS fests ace Ge 2b Cee Oe TREE 
ENGINEERS 

Contract was not rendered unenforceable as matter 

of law by plaintiff's fail to obtain license as 


engineer where it was not clear that contract called 
for the kind of engineering services the license re- 


quirement was meant to embrace. Magasiny v. 
EPCOISIOR: POO NN eos oc oan ac esi OS eroded odes 
ESTATES 


The right of a child adopted prior to 1953 to inherit 
by intestacy from his natural parent is a mere ex- 
pectancy and is not an established right such as is 
expressly preserved from invalidation by N.J.S.A. 
9:3-34, which is a & part of Pee: 1953 revision of the 

adoption code. Nickell v. Gall - Chan BUMS wi. vise 

N.J.S.A. 9:3-16 to 9:3-35 indi cate a legislative intent 
to treat an adopted child in all respects as if he had 
been born to the adopting parents in wedlock and 
to terminate all relatio p between the child and 
his natural parents including the right of inherit- 
ance. and was meant to operate immediately as to 
all children, not merely those adopted ssapeinasens 































to 1953. Nickell v. Gall Chan Div. : 
An allowances of fees for s i : ‘foreign 


de- 





counsel in the ac eine tration ‘ 
cedent’s estate is pr - -r under where 
the allowance is based upon an actual division of 
service and responsibility betw Ne a Je rsey and 
n counsel. Schaefiner s 
re of a residuary lc 
goes to the remaining res 
statutory substitu 
for under section 13 of the 











ae as spent 
Anti-Lapse Statute 


be the 


Fidelity Union v. Berenblum. App Div. .......... 
ESTOPPEL 
The doctrine of Promissory Estoppel should be ap- 





plied in an appropriate case involving a quotation 





by a subcontractor to a g contractor. Coronis 
vy. Gordon. App Div. ree § ana cent 
Where the insurer knows that the loss payee of a 


a vital in in the 
leads the loss payee 
he claim has been ade- 
y the payee 
s estopped from asserting 
ntation of that claim. High- 


Motor Lines, Inc. et al. 





theft insurance policy has 
claim and by its 
reasonably to believe 
quately presented, t 
into inaction, the ins 
any defect in the pre 
way Trailer Co. 
SHERI sls hence wa Seanaantes re 

A defendant who has objec to consolic ation of 
indictments charging him with conspiracy and sub- 
stantive offenses may not, following his acquittal 
on the conspiracy charge, raise the plea of double 
jeopardy as a bar to his trial on the substantive 
offenses. State v. Cormier weed Ct. ; ; 

Where, on the trial of a defendant for a con spi racy 
to obtain loans through false statements the jury 
has considered and rejected the State’s contention 
in favor of the defendant's contention on the issue 
submitted as the crucial one, the doctrine of col- 
lateral estoppel precludes the State from relitigat- 
ing that issue in a subsequent trial of the defend- 
ant on the substantive charge of unlawfully having 
obtained loans through such false statements. State 

Cormier. Sup Ct MeN 

Neither the doctrine of estoppel nor waiver - by ac- 
ceptance of some of the benefits of an agreement 
can be invoked to enforce the 


agreement if it is 
void as against ne McCarthy v. National. 





lonlling Inc 
lulling loss 




















policy 


App Div. pect wicietis SR er ee 
State will be equitably stopped to deny the author- 
ized acts of its scents, although their acts were ir- 





regular. if necessary to prevent loss to another and 
the estoppel will not impair exercise of sovereign 
powers of the State. Suburban Golf Club v. St. 
Hway Commr. Law Div. . 
The doctrine of estoppel by deed ap ppl ies to the State. 


Suburban Golf Club. v. St. Hway Commr. Law 

PRE eR re eR or 6 ena ath ss oss PO 
ETHICS 

Approved Law Lists : arr er peer ee 

It is improper for an attorney to partic ipate in the 


filing of a criminal charge by a client for the pur- 
pose of forcing an opposing party to reco c a 
civil suit. Re: David & Albert L. Conn. Sup Ct. .. 
It is improper for an attorney to represent both the 
defendant in a license revocation proceeding and 
the State’s principal witness even if there was no 
express attempt to change or witness's story, be- 





‘4 






vs 


cause of the latent opportunity for wrong-doing. 
Re: David & Albert L. Cohn on 5S ee Pent 


in a case involving a small sum a contingent 
fee approaching 50°°. even after trial and deduc- 
tion of expenses, would be plainly excessive. Re: 
David Cohn & Albert I. Col Sup Ct. 
ETHICS OPINIONS—See special index, page 16 
EVIDENCE 
Can Use Barred Confession To 
Lied 
Where prejudicial evidence is pl laced before the jury 
there must be a reversal notwithstanding the exist- 
ence of other competent evidence. State v . Green. 
Sup Ct. 


Except 





Show Defendant 








A container of heroin on which the arresting officer 
had written the defendant's name and the date and 
time of the arrest, oerly admitted into evi- 
dence where the purpose of such writings was to 





Was prop 


identify the heroin and the transmission of it by 
one siaiaien officer to another. State v. Johnson. App 
2 ee Ere sre enene cer aie) ML Rererh, hy Ae bey tie 


The “clear and convincing standard of f proof in N.J S. 
2A:81-2 must be applied in all cases where the 
claim against the decedent's estate depends at least 
in part upon the truth of oral testimony of the 
promises or acts decedent, even when written 
evidence has also been introduced. Moran v. Est. 
of Pellegrino et al. App Div. ............... 

An unequivocal, voluntary ad ion of possession 
of a gun in a motor vehicle, fortified by corroborat- 
ing testimony by other passengers is a sufficient 
basis for a finding of a violation of N.J.S. 2A:151-41 
even though the gun had been suppressed as the 
product of an "aaa search and seizure. State v. 
Portee. Sup C scayaltn eh: eid anchenee el erate erate raat 

The error in Piling to remove investigator’s markings 
from State’s evidence was not prejudicial where the 
notations were too cryptic to have influenced the 
jury. State v. Johnson. Sup Ct. 

Although an offer of proof that a decoy had cached 
heroin was improperly excluded from the record, 
tne deferdant was not precluded from asking ques- 
tions about it, such proof would have added nothing 
on the critical question of whether an investigator 
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214 
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51 
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99 


hence there was no reversible error. State v. 


Johnson. Sup €l. .... cc ccccscecs 
Oral testimony offered to show that respondent had 
right to reject workers following physical examin- 
ation in Delaware after accepting them in New 
Jersey is inadmissible to modify terms of master 
contract between petitioner and service association 
or supplemental contract between latter and re- 
spondent. Riveara v. Green Giant Co. Wkmns 
on p Seep thea sag ee Wd te FOS ea SO oh SCE IY Se RE 
Statemenis made Ly a patient to a physician coneern- 
ing the cause of his condition should be reluctantiy 
received as a hearsay sicintion in a criminal trial 
and only if there is present strong indicia of trust- 
worthiness. State v. Taylor. Sup Ct. 
The Dead Man’s Act requirement of clear and con- 
vincing proof does not apply in a wrongful death 
action since the plaintiff in such action does not 


sue as a representative of the decedent or his 
estate. Farago v. Sluke. App Div. ................ 
Contention that Dead Man’s Act. requiring certain 


claims against decedent to be established by clear 
and convincing proofs. establishes a rule concern- 
ing practice and procedure and is therefore invalid 
held without merit. Garden State Development 
Can v. Bearkowits. SUpOh. oc bc oescns sc aeecce ase 
Defendant executrix’s introduction into evidence of 
her decedent's deposition taken under Rule 4:16 
does not estop her from insisting that plaintiff 
prove his claim by clear and convincing proof. 
den State eee Co. v. Markowitz. Sup 





WwW het re complaint alleged damage to reputation as the 
result of a false imprisonment, it was error (1) to 
refuse to permit cross-examination of plaintiff as 
to the effect, if any, of his arrest on his reputation 
in the neighborhood and (2) to refuse to permit a 
neighbor to testify on that Price v. Phillips 
CG Pe Bs ohn dc hte a Wadd Cen ee 

Where plaintiff was illegally arrested without a war- 
rant a later written complaint repeating the oral 
complaint which led to the arrest is relevant on 
the issue of compensatory damages. Price v. Phillips 
et al. App Div. vars 

Evidence that plai: nt tiff was s found not guilty after trial 
is admissible on the issue of malice where punitive 
damages are Pr icin et al. App 





issue 





sought. Price v 
| 2) 1 SP eee epee ee POOR er care eee 
A trial] Court has the discretion ti ) exclude the use of 
a prior conviction to impeach a witness and where 
the prejudicial effect outweighs by far the proba- 
tive value of remote prior convictions, a motion to 
suppress under R.R. 3:5-5'b) (1) should be granted. 





State v. Hawthorne. County Ct. ... 5. 6.cccwcscwws 
A person accused of a crime may be required to 
submit to a line-up and evidence obtained as a re- 
sult is admissible. State v. Jones. Law Div. ...... 


to daughter having no aspect of 
motive or design about it, 


Statement by father 
artificiality or ulterior 





under circumstances clearly excluding any sus- 

Picion -of intent to cre evidence, was properly 

admitted, notwithstanding that it was hearsay. 
ladits Simmons Co. Sup Ct. ........<«. 





The “fresh complaint” rule, widely used in rape and 
morals cases, permits proof that the victim com- 
plained within a reasonable time to someone she 
would ordinarily turn to for sympathy. protection 
and advice. State v. Bal Sup Ct. 

There is no error in the trial court’s failure to com- 
ment on a mother’s testimony the. her other daugh- 
ter complained of a similar offense by the defendant 
where the defendant did not request such comment, 
the count relating to the other daughter was dis- 
missed during triai, the court instructed the jury 
to ignore it. and it was removed from the indict- 
ment copy sent to the jury room. State v. Balles. 

















Siar Gl acs caypeies satiate oi ta ee ad CN 
Under the circumstan here pres nted, extra-judi- 
cial declarations made by the accused before his 


indisputably shown 
Baldwin. Sup Ct. 


knowledge of the crime is 
should be admitted. State v ae 
Threats made by a defendant to a witness with the 
intent to induce him to stay away from a trial or 
not to testify are admissible. State v. Hill. Sup Ct. 
The corpus delicti is proved where the State aliunde 
a confession, has produced facts and circumstances 
from which a jury can infer that a loss or injury 
has occurred and that such was caused by or the 
result of a criminal act. State v. Hill. Sup Ct. 
Where witness against defendant has criminal charges 
pending against him the defense may bring out 
the nature of those charges so that the jury may 





know their gravity and assess the witness’s hope of 
reward. State: v.. Mathis. Sup Ct. 2..cccccccc aces 
On the facts, despite State’s assertion that it was 


testing defendant's credibility, it really sought im- 
permissably to prove that he had no money and 
was likely to commit the crime. State v. Mathis. 
Sup Ct. ie 
When an informer is a material 











witness on the issue 


of guilt, the accused is entitled to disclosure of the 
informer’s identity to assure a fair trial. State v. 
CORVOYS «PONE BIE 25 a isa oly ace he a lees 
A paid informer is within the privilege of N.J.S. 
2A:84-28 so long as he is not a regular member of 
the police force. State v. Oliver. App Div. ...... 


The exclusionary rule of Mapp v. Ohio applies to evi- 
dence illegally obtained by private persons as well 
as to governmental searches and seizures. Del 
Presto v. Del Presto. Chan Div. 

The exclusionary rule of Mapp v. Ohio is not limited 
to criminal cases, but extends to civil cases. Del 
Presto v- Del Presto. Clan PAY. .<c65 vic cccsccecas 

Evidence secured by illegal forcible entry into the 
co-respondent’s home by plaintiff and private in- 
vestigators is inadmissible. Del Presto v. Del 
Presto. Chan Div. 

Prior payment of money 


by subordina te employee to 
defendant foreman to ure against being laid off 
and payment to defendant for gift to supervisor 
was relevant to show relationship of parties, sub- 
servience of one to the other, defendant’s course of 
dealing, and his scheme, mo 
v. Attanasio. App Div. . 
A trial judge in his discretion may permit the de- 
fendant to bring to the attention of the jury the 
evidence from which that body could infer that by 
reason of his non-medical interests the witness’s 
purported knowledge of the medical problem pre- 
sented by the case was less than he claimed, and 





















that such deficiency affected his credibility and 
thus the weight to be accorded his testimony. 
Lawlor et al v. Kolarsick et al. App Div. ........ 


A witness who is confronted by an alleged prior in- 
cons in an attempt to explain 
away the supposed incon sistency testify to the cir- 
cumstances surrounding the giving or signing of 
the statement. State v. Athorne App 12 ee 

Where the history of an accident given toa physician 
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contains no recitation of symptoms or mformation 
which could lead to diagnosis or treatment and 
there were other witnesses to the accident, and the 
same was not given under circumstances importing 
spontaneous motivation for truthfulness, it is in- 
admissible. Pinter et al v. Parsekian. App Div. 
In rape case where consent is an issue it is error to 
exclude cross examination of victim concerning her 


chastity generaliy and to bar evidence of her gen- 
tral r.putation for chastity. State v. Steele et al. 
App BURG os sac arate ha aime wore gh oor ee ee 


Where credibility of complaining witness's testimony 
identifying defendant is crucial, it is error to ex- 
clude cross examination concerning whether com- 
plaining witness had been drinking heavily on the 
day of the crime. State v. Steele et al. App Div. 

FAIR TRADE 

N.J.S. 56:4-5 protects fair trade contracts between a 
producer and retailer when the producer does not 
sell to the retailer but sells to a middleman from 
whom the retailer purchases. Menley & James v. 
Vornado. Chan Div. 

Fair trade enforcement will not be denied a producer 
who limits its direct sales to a single class of re- 


tailers, even though all other retailers must pur- 
chase from wholesalers at a higher price. Menley 
& James v. Vornado. Chan Div. ................. 


FALSE ARREST 
Where complaint alleged damage to reputation as 
the result of a faise imprisonment, it was error (1) 
to refuse to permit cross-examination of plaintiif 
as to the effect, if any, of his arrest on his reputa- 
tion in the neighborhood and (2) to refuse to per- 
mit a neighbor to testify on that issue. Price v. 
Phillips et al. App Div. 
Where plaintiff was illegally arrested without a war- 
rant a later written complaint repeating the oral 
complaint which led to the arrest is relevant on the 
issue of compensatory damages. Price v. Phillips 
et al. App Div. 


Evidence that plaintiff was found not guilty after 
trial is admissible on the issue of malice where 
punitive damages are sought. Price v. Phillips 
et al. App Div. 

FALSE SWEARING 

Testimony by the official reporter that the defendant 
on trial for false swearing “was called and sworn 
by the Foreman of the Grand Jury” is sufficient to 


establish that the oath administered to defendant 
before the grand jury was a lawful one. State v. 
Hanidazzo.. App DAG (i... scr ne cases uesataete SGoaae 


FAMILY LAW 
Provision of Legal Services to the Indigent in Fam- 
ily Law Matters, by Charles M. Grosman 
FEDERAL JURISDICTION 
Stock Transfers — Uniform Commercial 


Code — 


Contlict of Laws — Due Process — Securities 
Regulation. Kanton v oh. PG. dacas nates 
Charitable Immunity — Death Actions — Jacobson 
v. Atlantic City Hosp. U.S.BAGC.. occ ckiwc cece 


Statute extending diversity jurisdiction to residents 
of Puerto Rico held constitutional. Americana of 
Puerto Rico v. Kaplus et al. Ct of App. 

FEDERAL PRACTICE 

Administrative Law — School Segregation —- Parties. 

Fuller v. Volk, U.S.D.C. 
FEES 

Except in a case involving a small sum a contingent 

fee approaching 5U0 even atter trial and deduction 


of expenses, would be plainly excessive. Re: David 
Cohn & Albert I. Cohn. Sap Ce. «2.0.05 ccseavscdas 
FIXTURES 
Bankruptcy — Uniform Commercial Code — In Re: 
Park, U.S. oii i ccckswendacdnens case seedaads 
FORECLOSURE 


An equitable fraud is committed upon the court when 
a subsequent mortgagee with notice procures a 
default judgment which destroys the rights of a 
prior mortgagee who has first brought a foreclo- 
sure action, and so under such circumstances equity 
will not permit the earlier judgment to protect the 
wrongdoer and will raise a constructive trust 
around the appropriate portion of the proceeds of 
the sale. Cona et al v. Gower et al. Chan Div. 

A usurious mortgage, arranged by a disbarred law- 
yer with the connivance ot the mortgagee, will not 
be foreclosed, even for the amount actually loaned 
to the mortgagor. Taylor v. Mitchell. Chan Div. 

Sovereign immunity does not extend to the F.H.A. 
U.S. v. Park Side Court 

FORE EITURE 

The fact that the fruits of a crime were seized in 
violation of the Fcurth Amendment does not re- 
quire that the courts order their return to the cul- 
prit if the source can be shown by admissible evi- 
dence. State v. Sherry. Sup Ct. .........-++e: oes 

The courts will not aid a cuiprit party by ordering 
the return to that party of the fruits of a specific 
crime with which he is charged. State v. vane 

WOE, sions wn saxeteanccceeaens since 
FORUM NON CONVENIENS 

Under this doctrine a court may decline jurisdiction 
over a case having no connection with the forum 
state in order to protect its citizens from the burden 


and expense of trying imported controversies. 
Semanishin et al v. Metropoiitan Life Ins. Co. 
1) th } errr cererrrr sce neces 


When both parties are foreign corporations with no 
relationship to New Jersey except that defendant 
sometimes sends goods here for processing, the 
contract sued on was neither made in nor intended 
to be performed here, all controversies could be 
settled in a single action in New York where de- 
fendant could be served and where plaintifi volun- 
tarily gave up a lien, plaintiff admits it sues here 
because N.J.S. 2A:26-8 grants security, and defend- 
ant affirms solvency and capacity to satisfy the full 
claim, the Court will invoke forum non conveniens 
to decline jurisdiction in an action commenced by 


attachment. S.D. Sales Corp v. Doltex Fabrics 
Cart. RAW CREe. vic isanssadcnaneveandacnadeaen 
FRAUD 


An equitable fraud is committed upon the court when 
a subsequent mortgagee with notice procures a 
default judgment which destroys the rights of a 
prior mortgagee who has first brought a fore- 
closure action, and so under such circumstances 
equity will not permit the earlier Judgment to pro- 

* tect the wrongdoer and will raise a constructive 
trust around the appropriate portion of the pro- 
ceeds of the sale. Cona et al v. Gower et al. Chan 
WR Foca dooro-o aa wialardomimsartolaiaeed ainsi eae decd ae 

GAMBLING 

An ordinance ending a series of provisions with “or 
shall gamble in any form” held to refer throughout 
to gambling, not playing without stakes for amuse- 
ment. State v. De Louisa et al. Law Div. 
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Gambling, Cont’d 
The presence of lottery slips, adding machines, pads 
and pencils in defendant’s apartment does not sup- 
port a conviction under N.J.S. 2A:112-3 for main- 
taining a gambling house, particularly since expert 
testimony indicated that the apartment was an 
office for gathering bets which were completed 
transactions rather than a place to which people 


went to gamble or make lottery bets. State v. 
PEER. DASE BONY och scenic sig. See where See's ese 
GARAGE KEEPER’S LIENS 

The statutory garage keeper’s lien is subordinate to 
the lien of a prior properly recorded conditional 
sale agreement and where it exists bars a claim to 
a common law artisan’s lien. Nat'l] State Bank v. 
MCORP MMP IDR W 50 5 oig Gis p oy praia wate aes 


One engaged in we Iding : and diesel service and having 
a place for such repairs including repairs of trac- 
tors is a “garage keeper” within N.J.S. 2A:44-20 
Nat'l State Bank v. Kapp. App Div. ........ 

A crawler tractor or bulldozer is a “motor vehicle” 
within the -~s of the Garage Keepers and 
Automobile Repa en's Act, N.J.S. 2A:44-20. Na- 
tional State Bak; Vv. gg de App Div. 

GIFTS 

Delivery is not necessary where a writing and other 
factors demonstrate that the donor intended to give 
a remainder interest in an art collection, retaining 
the right tc keep ‘some or all of the objects for her 
lifetime or any lesser period. Re: Geraldine R 
Dodge: 4chan Div. ok. wis ces cass 

GOVERNMENT 

Although effects of vacancy during term and of hold- 
over are generally treated alike, legislature is not 
pound to do so. Delaware River Port Authority v. 
Hughes. Sup Ct. .... 

Public advertisement for bids is required under N.J. 
S.A. 40:25-2 for the purchase of books by county 
library where the purchases are for the same im- 











mediate purpose and the total exceeds the $2500.00 
statutory limit. Roemer v. Bd of Freeholders. Law 
RAW Phe ut cela eck Scar abe entre ahinie an ames 

Jhere State Highway Commissioner had statutory 
authority to sell unneeded land but exercised his 
authority in irregular way, the sale was not void, 
and State could still be bound by his actions. Sub- 


urban Golf Club v. St. Hway Commr. Law Div 
The doctrine of estoppel by deed applies to the State 
Suburban Golf Club v. St. Hway Commr. Law Div 
State will be equitably estopped to deny the authcr- 
acts of its agents, although their acts were 
irregular, if necessary to prevent loss to another 
and the estoppel will not impair exercise of sov- 
ereign powers of the State. Suburban Golf Club v. 
St. Hway Commr. Law Div 
GRAND JURIES 

A systematically arranged disproportion between men 

ay women on a jury panel is not improper. U.S 
American. U.S.D.C. 

Whe re the Public Relations Director of the ‘police de- 
partment was on the payroll of a corporation dom- 
inated by the reputed head of the gambling syndi- 
cate, his motion to expunge the grand jury’s refer- 
ence to this fact from its presentment dealing with 
law enforcement of antigambling laws by the police 
department was properly denied. Re: Presentment 
of Essex County Grand Jury. Sup Ct. ; 

In the absence of any challenge, it is not necessary 
that the State establish that the grand jury was 
duly impanelled or that the foreman was duly ap- 
pointed and sworn by the ccurt. State v. Randazzo 


ized 


PR MSUR ERE MANT SCs g Oia isiicrg sl ae erate ts re wis eh Rare eA IN BIS wie OI 
HIGHWAYS 


The only limit on the power to condemn for highway 
purposes lands owned by a park commission organ- 
ized under N.J.S.A. 40:37-96 et seq., is the approval 
by that commission of the proposed route and a 
refusal must be reasonable and cannot concern 
itself with price or related subjects. State v. Union 
Cty Park Comm. Sup Ct. 


HIT AND RUN 
N.J.S.A. 39:4-129, the “hit and run” statute, does not 


apply to accident where there is no personal injury 
and the only substantial property damage is sus- 
tained by the driver’s own car. State v. Patterson 
Sup Ct. . 
Under N.J.S A. 39:4-129 a driver who strikes an unoc- 
cupied car with no witnesses present is obliged to 
seek out a police officer or, if that is not feasible, 
to leave a suitable identification note. State v. Gill. 
Sup Ct. 
HOSPITALS 
Discretion of hospital officials in deferring action on 


osteopath’s application for courtesy staff privileges 
will not be interferred with where it is exercised 
reasonably to elevate standard of hospital and 
medical care. Schneir v. Englewood Hosp. Assn. 


Law Div. .. 
INCOMPATIBILITY OF OFFICES 
Under the Municipal Managers Act the governing 
body may authorize a manager to hold incompat- 
ible offices and the judiciary will not interfere. 
Marini v. Holster et al. App Div 
INDEMNIFICATION AGREEMENTS 
Proof of payment by plaintiff is condition precedent 
to recovery under contract to indemnify and hold 
plaintiff harmless “against loss’. Johnson v. John- 
son. App Div. 
INDEMNITY 
Where a third party recovers a judgment against 
two defendants one defendant is not entitled to 
indemnity from the other in spite of the fact that 
he had prevailed in a prior action between the de- 


fendants based on the same accident. Reilly v. 
Rersmime Cf Bl. ADP DIV... oo. sc ob iw cesses vines oe 
INDICTMENTS 


On a motion to dismiss an indictment the trial court 
must neither decide factual issues nor determine 
whether defendant is entitled to the benefit of 
statutory exception. State v. Seng. App Div. 

INDIGENTS 

Provision of Legal Services to the Indigent in Family 
Law Matters, by Charles M. Grosman 

Proposed Trenton Legal Services Project 

Right to Counsel and Representation of Indigents, by 
Hon. Tom C. Clark 

INHERITANCE TAX 

Dower or payment in lieu thereof is not subject to 
inheritance taxation. Demchak v. Kingsley. App 
LE eS ee ae eee See ee Cee 

Consent judgment entered following settlement call- 
ing for payment of widow's claim to dower has ef- 
fect equal to judgment entered after trial on merits, 
and settlement payment in lieu of dower would not 
be subject to inheritance taxation. Demchak v. 
Kingsley. App Div. 

Marital Tax Deduction Needed in New Jersey, by 
Carroll Joseph Stark 


819 


147 


147 


147 


145 


194 


435 


545 


802 


818 


483 


514 


482 


754 


131 





Quaere, whether uncorrected violation of ad interim 
restraint against prosecution of foreign divorce pro- 
ceedings does not bar right to move to vacate final 
injunction judgment. Famely v. Famely. App Div. 

Copyright — Trademark — Unfair Competition. 
Kontes v. Lab U.S.D.C. 

Injunction will not issue to prevent exercis 
cretionury powers absent proof of manifest abuse, 
nor to probibit acts already done or to prevent 
repetition absent showing the wrong is likely to 





be continued. AFL-CIO et al v. State Federation 
RS ENEAIE CRIA cc srghaiss rue pena 'e ees eave ein Lele caus cee ation oe tet 
An injunction will be granted to protect a prior 


trademark if there is proof of likelihood of confu- 








sion as to source, despite fact the parties sell non- 
competitive products. Red Devil Tools v. Tip Top 
EU ge Ge WS: i a rn apes pa tOu greys Fret Urata. 
INSANITY 
New York Federal Court Adopts New 
Rule 


of sentenci 
his 
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St ate v. Jol 
nostic center report made 
9 A:164-4 never intended to be 
the proceedings an inquiry 
condition cf an accused 
2A:163-2 and Johnson 
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pursi N.J.S. 
a substitute for 
the mental 
person under N.J.S 
App Div 
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Americz yh Nes 
Action again ‘ind pol- 
ay proceed even 
isdiction over all 
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Chan a 








Aan action to rescind an iSuran y auc OT 
A t t cind an insurz ’ for fraud of 
the named insured is not a quasi in 1 action. Ins 
Co. of No. America v. Allied. Chan Div sf 
Measurement of Damages in ropert Insurance 
Losses, by James M. Guiher . : 
Where the insurer knows that the loss payee of a 
theft insurance policy has a vital interest in the 
claim and by its conduct leads the loss payee rea- 






sonably to believe that the claim has been ade- 
quately presented, thereby lulling the loss payee 
into inaction, the insurer is estopped from asserting 
any defect in the presentation of that claim. High- 
way Trailer Co. v. Donna Motor Lines, Inc. et al. 
Sup Ct Ag ecard tte eee easietelnecrehsten ery 
In an action on an insurance police _ construction of 
the policy is for the court, not the jury. Davis v 


Moisitable Gite. xs Ay ois catirs con ose ha, Caw aes oe 

Auto liability policy covering ewly acquired auto 
which replaces vehicle de scribed in policy held to 
cover last of a series of such replacement vehicles. 
Patrick v. State Farm. Law Div 

Where auto liability policy requires 
sition of a replacement vehicle wi 
delivery of replacement, notice is effective where 
given within 30 days, although accident occurred 
before notification. Patrick v. State Farm Mutual 
Auto Ins: Cosi: Die. oc cceigeaes 

When an insurer has waived the right to arbitration 


notice of acqui- 
hin 30 days after 











given it by its policy it cannot later arbitrarily 

with hold written consent to suit against the tort- 

feasor for the purpose of compelling arbitration. 
pure g 


Royal Glove etc. Law Div. ....... 
whether coverage exists under the 
loading” clause of automobile lia- 
that must be shown is that the 
hich resulted in the injury was 
loading or unloading. 
App Div. 





Poray & Foy v 
In determining 
“loading and un 
bility policies, all 
act or omission 
necessary to ca 
Drew Chemical v. American et al 
Under the “complete operation” doctrine, followed in 
New Jersey, there is no reason for a distinction 
between preparations for unloading and the un- 
loading itself. Drew Chemical v. American. App 
Div RR Oe Aira ge ry BET ae ta 
The Unsatisfie d Judg ent Fund should be permitted 
to intervene in a ion by a passenger against the 
insurer of the car in which he was riding in order 
to raise the issue whether the driver was operat- 
ing the car with the owner's permission so as to be 
covered under the omnibus clause of the owner's 
policy. Wrenn v. Bellamy etc. App Div. . 
Determination of issue of agency of driver of vehicle 
does not determine issue of whether he was driv- 
ing with owner's permission so as to come within 





out the 








omnibus clause of insurance policy. Wrenn v. 
Bellamy etc. App Div ee ree rr eae ee 
Exclusionary clause in automobile liability policy 


construed as excluding from coverage claims made 
by the named insured or any member of his family 
residing in his household for injuries sustained 
while automobile was driven by a third party who 
was an additional insured under the policy. State 
Parm: Vv. Coeuzgza. Pano: 2.26 once maw s 
Liability insurer's duty to defend is ‘tested by deter- 
mining whether the allegations of the complaint if 
sustained, would require insurer to pay the result- 
ing judgment. Travelers v. Tymkow. App Div. 
Where an insurer wrongfully refuses coverage and a 
defense, so that the insured must defend himself 
in an action later held to be covered by the policy, 
the insurer is liable for the amount of the judg- 


ment or settlement. including counsel fees and 
expenses. N.J. Manufacturers v. U.S. Casualty & 
BOE PF ACTIZG. GAO OV: oo os & ei cv ket atsro ee ee 


Where a motorist who could be required to furnish 
proof of financial responsibility wader N.J.S.A. 
39:6-31 obtains a liability insurance policy it is 
rendered sca mer as against injured third 
parties even though the company has not certified 
the atlew: as Proof of financial responsibility. State 
Farm v. Wall. App Div 

The cash surrender value of a life 
not a debt from the insurance 
beneficiary at any time and is not a debt 
owner-insured until he pom ae policy 
applies therefor. Re: Sokal v. Sokal. Chan Div. 


INTEREST 
State is constitutionally 


insurance policy is 
company to the 
to the 
and 






required as part of “just 
compensation” to pay interest on condemnation 
award from date of actual taking of possession 
until date award is paid to owner or into Court. 
State v. Seaway. Sup Ct. 
Since statutory order of reference does not empower 
Commissioners to fix interest on condemnation 
award, interest as constitutionally required should 
be determined and awarded by trial court, which 
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State v. Seaway. Sup Ch 
A prior lien holder who purchases the chattels at a 
tax sale in order to protect his interest therein is 
not entitled to interest on the refund of the amount 
paid where there was a bona fide dispute as to pri- 
ority, absent statutory provision therefor. Universal 

v. Paramus. App Div. 
NTERNATIONAL LAW 
The heirs World Conference on World Peace 








Through Law, by Charles S. Rhyne ............. 
gchar CON IMERCE 
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et seq.) may 
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offices in 
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avece of the cos 
Div. of Taxation 
provided by Uni- 
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O pay its 
ent. Roadw ay Express v. 
claim within time 
of Lading issued pursuant 








1 Bill 









“0 € Act is condition precedent to recovery 
for damage to freight. Johnson & Dealaman, Inc. 
v. Wm. F. Hegarty. Inc. et al. App Div. .......... 

sar notice of damage to an 







ier had prompt 
> shipment but no notice of claim was filed 
I 2 provided by bill of lading. recovery 
is barred. Johnson & Dealaman, Inc. v. Wm. F. 
Hegarty, inc. et Al. Ape DAG. 2 on. css eos s ews. cass 
sai cgi EN TIO N 


1er’s permission 
omnibus 











covere ed nder the clause of th vner's 
po! Wrenn v. Bellamy etc. App Div 
JUDGES. 
New Look in Judicial Appointments, by Glenn R 
Winters 
JUDGMENT NISI 
Under R.R. 4:98-7, a party must show substantial 
cause to vacate a judgment nisi and an allegation 
of mere change cf mind is insufficient. Loeb v. Leb 
Chan Div Re? BS Nay ees . 
The terms and provisions of a judgment si for 
divorce are not automatically stayed by the ng 






fili 
of a notice of appeal. Busch v. Busch. Chan Div. 
JUDGMENTS 
Motion to vacate final judgment enjoining husband's 
rosecution of foreign divorce is untimely when 
made more than one year after entry of final judg- 
ment and almost two years after institution of in- 
junction action. Famely v. Famely. App Div 


Quaere, \ ther uncorrected violation of ad interim 








restraint against prosecution of foreign divorce 
proceedings does not bar right to move to vacate 
final injunction Cannenine Famely v. Famely. App 


Div. 
Griffin Rule Limi 
Matter .. : 
In the absence of a stay and upon suitab 
writ of sequestration and an injuncti on 
sued to enforce an alimony award durir 
ency of the appeal. Busch v. Busch. Ch 
Time within which an appeal must wis } 
extended by the inadvertent failure of clerk to 
enter judgment followi ng the pared of motion 
for involuntary dismissal. Tuohey v. Fall. App Div. 
Since judgment was not timely entered due to omis- 
sion of clerk, trial court did not err in subsequently 
directing that judgment be entered nunc pro tunc. 
Tuohey v. Fall. App Div ee : 
The provision of a valid foreign divorce ‘decree di- 
recting that defendant convey to plaintiff, as lump 
sum alimony, his interest in New Jersey real estate 
is entitled to full faith and credit ere Vv. 
Higginbotham. App Div. canes Be re eee ‘ 
An in rem foreclosure judgment will not be opened 
because of fraud allegedly perpetrated against as- 
signee by the officials of foreclosing municipality 
where assignee’s interest in the tax sale certificate 
had reverted to the municipality prior to the mis- 
representations asserted. Raritan v. Rotante et al. 
Chan Div 
Judgment of Puerto Ri can court “held entit itled to full 
faith and credit. Americana of Puerto Rico v. 
Kaplus et al. Ct of App. 
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JUDICIAL APPOINTMENTS 


The very act of rejection by the Senate is per se proof 
of an exercise of judgment which is sufficient to 
comply with the “advice and consent” clause of the 
New Jersey Constitution. Kligerman et al v. Lynch 























CS Ot. GRanG Divs oe gains cose s0rs : es 
The rejection by the New Jersey Senate of a judicial 
nominee pursuant to the custom of “Senatorial 
Curtesy” does not present a justiciable constitu- 
tional question. Kligerman et al v. Lynch et al. 
Vis oo cle 2) 5 a rr 
JURIES 
A judge's special question to the jury as to the 
amount of damages they would have awarded if 
they had given judgment to plaintiffs is not author- 
ized by R.R. 4:50-2. Bleeker et al v. Trickolo et al. 
App neil SS ee DER oe ooeen eu aN Sewers! 
The answ t to an improper que to 
what ium ges the jury w oul ld have aurerded can 
not be used to ge udgment 
. Bleeker et ‘ jas D: Vv. : 
n the facts ‘eatinaene elicited from a juror did not 
reveal such circumstances concerning their delib- 
erations as to justify an interrogation of the entire 
jury. State v. Athorn. e 2 SR ea et ae 
The Judicial Fact-Finders, by W alter J. Bilder ......... 
JURISDICTION 








The venue provi 
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sufficient contact with this state for purposes of 
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Article in Favor of a Unicameral Legislature, by 
WRIEGE Os REGGE 2. oo vc ouc ccs dre ce Damn aera: : 
LIBEL 


62 : jurisdiction. Ins. Co. of No. America v. Allied. 
Chan Div. 


The objection of lack of ju 


. 317 furnished. J. R. Christ Construction Co. et al v. 
Willete Assoc. Sup Ct. ............. .. 514 
Provision in general contract forbidding filing” of 


diction over the person 
ay 








"4 . . ty 7 . . . 

‘ must be noted or in some w aised by the moving Where California libel action was first in time and 

a papers so as to preserve it. Famely v. Famely. its resolution may dispose of difficult questions con- notice of intention is not binding on materialman 
a New Jersey of subcontractor unless the materialman knew of 


cerning the single publication Tule 

libel action with the same parties and based cn the 

same facts will be stayed pending disposition of 

hey California case. Devlin v. National Broadcasting 

t al. Sup Ct. 
LICENSES 

part of a 


App Div. ; 
03 The tate compact \ 
prosecute for offenses 
Walt Whitman B 
7 choice of peo ct 


the provision. Gen'l Elec. v. E. Fred Sulzer & Co. 

Sup Ct. 
MERGER 

Where management solicited proxies for stockholders’ 

neeting which provided space for stockholder to 

vote “for” or “against” merger proposal, and cover- 

ing notice advised stockholders of right to dissent 


inters c 





ither state to 
ywhere on the 
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e is no basic 
te v. Holden. 
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C = ering about an applicant’s back- 
embers} ip or employ- gro yund aad qualific ms had a valid regulatory in writing prior to meeting and have stock ap- 
t 1 to the union and fu although other separable sections of the praised, return of proxy to corperation marked 





prior to vote constituted sufficient written 
Jaquith v. Island 


penalty based thereon 
abor Management Rela- 
Ross. App Div. 
aveniens doctrine a court 


“against” 
notice of dissent under statute. 
Creek. Sup Ct. 
Statute should be construed liberally in favor of dis- 
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re invalid. Bell 
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over a case having no . or to base the fee on senting stockholders, and where corporation cre- 
rum state in order to pro- nee was justifiable ates ambiguity as to what dissenting stockho!der 





was required to do, ambiguity should be resolved 
against corporation. Jaquith v. Island Creek. Sup Ct. 401 
: MILK INDUSTRY. OFFICE OF ; 
293 An order raising milk prices based upon hearings 
limited to receiving testimony concerning changes 


information on mat- 
size of the busi- 
Commerce et al v. 


burden and expense of 
Semanshin et al v. 
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Town of Belleville. 
Under R.S. 40:52-1, a municir 


not require a 










an exaph oyer bast 7 may 














Bets EE nse of businesses licensed by the state. Belle- in labor and associated costs is defective and the 
agp age tl e Chamber of f Gomme ree et al v. Town of Belle- order will be set aside. Garden State Farms v. 
5 | HS Law Div. . sini Str ww ee) s ere Sats 293 Floyd R. Hoffman. Sup €t.. «. .... 0206 .csecssssces 279 


MORTGAGES 


recor i prior to a distraint for : 
; = A usurious mortgage, arranged by a 


cisbarred lawyer | 






as priority over the tax E : ‘ 
: bef te Mbp fore with the connivance of the mortgagee, will not be 
occurs ore the fore- : E 
= forec!osed, even for the amount actually loaned to 
sal CIT v. Borough : <schatl. €his , 195 
were purchased in 177 the mortgagor. Taylor v. Mitchell. Chan Div. ..... 
Og ce Se ai Sy lelaleod et aoe a a larehe mele “eoee ; Shh 2 s og as sa 
P t and confirmation Wh town henewane sought. Where there is no clear provision to the contrary in 





a Will which devises two pieces of real estate, each 
subject to the same mortgage, the cebt is apportion- 
able between the properties in proportion to their 
Realty v. Div. of Tax- value at the time of testator’s death. Re: Estate of 
7 oe eae 178 Welfare. App Div. .... 5 .)5oi0 dc0ensencsrereremaeem 
ities to collect taxes for MOTOR VEHICLES 

by refusing to grant dis- N.J.S.A. 39:4-129, the 
apply to accident where there is no personal injury 





ffice directly to de- 
ant refused to pay for 


taxes for the years for 
rdless of what 
lich no extant lien 












s. J. W Attempt by taxing ; ‘ 
which liens had “hit and run” statute, does not 
































charge of proper iiens until all taxes due from ; 

= prior owner had bee yaid constituted duress. and the only substantial property damage is sus- 

45 3 Sammin Realty v. Div f Taxation 178 tained by the driver's own car. State v. Patterson. 
yr in perso A municipality acquires no lier r personal property Sup Ct a eer Per em te 483 

the pr duct is dange taxes ape es it makes a levy a re te under a distress Un ler N.J.S.A. 39:4-129 a driver who st trikes an un- 

App Div . warrant Universal y amus: App Div. ... 2... 803 occupied car with no witnesses present is obliged 

Rule 4:4-2'd! permits extra territorial service to the The municipal! lien for pe il property taxes arising to seek out a police officer or, if that is not feasible, 

51 outermost limits ermi tted by the federal con- by reason of distra t paramount to the lien to leave a suitable identification nete. State v. Gill 
stitution. Roland v. Mod et App Div. .. ~ ee f a prior chattel m Universal v. Paramus Siti @E 5. oven eta een a aes 514 

Where the employment contract is made in New GE, fiat es Suse o en. ave ease eee 803 Where a motorist who could be required to furnish 

55 Jersey. New Jersey s jurisdict com- LIMI TATIONS proof of financial responsibility under NJ.S.A 

pensation claim ari from an accident occurring iff may not institute personal injury action 39:6-31 obtains a liability insurance policy it is 

in another state. Rivera v. Green Giant Co. App a third fend: more than two rendered noncancellable as against injured third 
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American Law Institute 
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Nothing But the Truth. by Hon. Gordon H. Brown 
Law and Survival, by William O. Douglas 
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though the tenants already p > mortgagor for 
that period in advanc e they had record not- 
ice of the mortgage oir aise was sub- 
ordinated, which pr Kirke- 
by Corp. v. Cross Bri han Div. 
LANDOWNER'S LIABILITY 
A property owner cannot be 
foreseeing that four 11 
ceed to exert ir ec 
heavy concrete mixer 
of evidence from w 
the owner knew or 
dren were likely to trespa 
with the mixer \ 
Sup Ct. 
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left in patient's body. is inapplicable to claim for 
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ae ence in anesthesia. Roth- 
man v. Silber. App Div f re oe 
W “sae surgeon fraudulently conceals results of as- 





serted malpractice, statute of limitations is tolled 

until patient knows or should know of concealment. 
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alnt that the ac 
> of limitations, that defense can be raised by 
motion for judgment on the pleadings for failure 
to state a claim upon which relief can be granted 
even though such defense was not included in the 
previously filed answer. Rappeport v. Flitcroft. 
pp Div 


Vielhevoones action brought after the repossession of 





auto sold under a bailment lease is governed by 
four year statute of tation in section 2-725 of 


the Uniform Commerc Code. Associates v. Pal- 
mer. Sup Ct 

Whether framed in tort or 

al injuries is ve 

Raskin v. Sh 





in contract an action for 
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Since defendant was not the owner of the building 
\ re ‘the lottery was allegedly carried on, he 
uld not be convicted under N.J.S.A. 2A:121-3(c). 
ate Aiello & Giuliano App Diy Wo. (2 Sie sured 81a rere 
M: ALPR: ACTICE 
i to limitations bar where foreign object is 
in patient's body, is inapplicable to claim for 
I igence in administration of anesthesia. Roth- 
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MECH AEE S LIENS 
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MUNICIPAL 
Public 


> 


Land 


Where 


Owners 


parties even though the company has not certified 
the policy as proof of financial responsibility. State 
Farm v. Wall. App Div. 


MOVING PERMITS 
Under the Moving Permit Statute (N.J.S.A. 40:52A-1 


et seq.) an applicant for a moving permit must pay 


the personal property taxes assessed against him 
but not those assessed against a prior owner. Keith 
Machinery v. So. Plainfield. Law Div. .......... 49 


LAW 

construction contract providing that in the 
event of delays from any cause in the progress of 
the work the contractor will only be entitled to 
extensions of time and will not be entitled to ex- 
tra compensation for damages en account of such 
delays held valid and a bar to liability of munici-' 
pality for delays occasioned by its failure to secure 
all the needed right-of-way easements before it 
directed contractor to proceed with the installation 
of sewer line. Ace Stone Inc. v. Twsp of Wayne 
App Div ; 
municipality is liable for ‘damages ‘suffe red by a 
business owner by reason of illegal installation of 
a one-way street sign, since such act constitutes 
active negligence. De Carlo v. Cliffside Park 
PB VR os ae cn cat eben ere ee 


49 


The powers ‘of a zoning board of adjustment are lim- 


statute and may not be extended to give 
a zoning board authority to hear grievances and 
grant relief from the strict enforcement of an 
ordinance exercising a municipality’s police power 
to regulate industry. Dallenbach Sand Co. v. So. 
Brunswick Twp. App Div hale arecaain te eat aratees 
dedicated as “playground” and | “place of re- 
may be used for municipal swimming 
pool. Biglin v. W. Orange. Sup Ct 
dedicating deed is silent, municipality is au- 
thorized to charge fee to public for use of dedicated 


ited by 


creation” 


lands for recreation purposes. Biglin v. W. Orange 
Su GE. os oi eicds cu come enes.dansl eee eee 147 
To violate terms of de dication, use made of Jand must 


be inconsistent with purpose of dedication or sub- 
interfere with it. Biglin v. W. Orange. 


stantially 


Sup et 147 


A plea of nolo conte ndere and se nte nce on an indict- 


ment charging the filing of a false and fraudulent 
income tax return to evade taxes is sufficient under 
the Faulkner Act as a matter of law to constitute 
conviction of a crime involving moral turpitude 
and calling for forfeiture of municipal office. 
DeMoura v. Newark. App Div. 


Municipality of less than 250,000 po :pulation which 


has adopted the Faulkner Act is without power to 
pay salary to member of municipa! board of alco- 
holic beverage control. Pierro v. Hoboken. App Div 





179 


Ordinance requiring that fences erected on beachfront 


propertics be not so designed as to impede or pre- 
vent beach protection work was a valid exercise 
of police power. Spiegle v. Beach Haven. Sup Ct. 

of beachfront property who contend that 
ordinance regulating the erection of structures 
— and use of lands within the beach-dune area 
constitutes a taking without compensation must 
prove - that they have been deprived of some present 
or potential beneficial use of their property. Spie- 


226 


gle v. Beach Haven..Sup to... i025 -ccscesenne 226 
Ordinance regulating use and occupancy of beach- 


front properties held valid where restrictions pre- 
scribed only such conduct as good husbandry would 
dictate the property owners should impose upon 
thems< Spiegle v. Beach Haven. Sup Ct. 226 


-]ves 


The statute under which the City of East Orange has 


been governed since January 1964 is completely 
legal and effective in East Orange; its provisions do 
not violate constitutional restrictions against pri- 
vate, special or local laws regulating internal af- 
fzirs of a municipality. Hardy et al v. Ruhnke, et al. 
Sup Ct. 





Legislative extension of the term of incumbent mun- 


icipal officials by general law is constitutional. 
Hardy et al v. Ruhnke, et al. Sup Ct. 


Under the Municipal Managers Act the governing 


body may authorize a manager to held incompat- 











Municipal Law, Cont’d 
ible offices and the judiciary will not interfere. 
Marini v. Holster et al. App Div. 
That part of a licensing ordinance which is aimed 


at gathering information about an applicant's 
background and qualifications has a valid regula- 
tory function, although other separable sections of 
the ordinance are invalid. Belleville Chamber of 


Commerce et al v. Town of Belleville. Law Div. 
It is unreasonable to have flat fees for some business- 





es and fees graduated by the number of square feet 
involved for other businesses, or to base the fee on 
footage at all, where the ordinance was justifiable 
only as a device for gathering information on mat- 
the size of the 





ters having nothing to do with 
busi Be oe Chamber of Commerce et al v 





Town of Belleville. Law Div. 

Under RS. 40:52-1. : a municipality may not require 
a license of businesses licensed by the state. Belle- 
ville Chamber of Commerce et al v. Town of 
PRIN AENS RIO EOL © ioe csp ovace See a, 8 8a io bs elo 

The blighted area provision (Art. 8, $3, 1) of the 
1947 Constitution was not intended to preclude the 
local public agency from executing a redevelop- 
ment contract with an individual even though the 
constitutional provision mentions corporations but 
not individuals. McClintock v. Trenton. Sup Ct. 

The express grant of constitutional power for re- 
development in no wise impaired the validity of 
the wide statutory authority for redevelopment of 
blighted areas. McClintock v. Trenton. Sup Ct. 

A municipality may require, as a condition for class- 
ification of a subdivision as minor or exempt, that 
the subdivision shall front upon an existing im- 
proved street maintained by a governmental body 
arfd providing access for firefighting equipment and 
other emergency vehicles. Noble v. Mendham. App 
to eee 

A planning board is authorized to condition subdivi- 
sion approval on the ability of the subdivider to 
comply with the Official Map and Building Permit 
Act. Noble v. Mendham. App Div. i 

Policeman directing traffic at intersection whe » fails 
to make reasonable observation for pedestrians on 
crosswalk before permitting car to make left turn 
across crosswalk, is not guilty of active wrongdo- 





ing. Gilday v. Hauchwit. App Div. .............. 
An ordinance oo installation of utili ties and 
their appurtenances. including water mains, gas, 
sanitary sewers nil drainage and the completed 
grading and constructed surfacing of the base 
course of streets prior to final approval of a sub- 


division is valid. Savonick et al v. Tp of Lawrence. 
SEDI aie caccs pois dca he Mare bon sabes 
Under N.J.S.A. 40:55.1-22, the words “performance 
guarantees” mean a flexible type of security, hence 
an ordinance requiring an 80 surety bond, to- 
gether with a 20°) cash deposit, was valid. Savon- 
ick et al v. Tp. of Lawrence. Law Div. 
Voters in a Faulkner Act municipality may amend a 
zoning ordinance by initiative and referendum. 
Meridian v. Edison et al. Law Div. ... 
Resolution purporting to give applicant a franchise 
to operate an incinerator in a manner inconsistent 
with the local zoning ordinance is void ab initio. 
Ench v. Pc ‘quannock. Sup Ct. ; 
Municipality wishing to permit a land use forbidden 
by local ordinance must either amend the ordin- 
ance or follow the necessary procedures for the 
graniing of a variance; it cannot avcid these pro- 
cedures by a resolution providing for a contract 
with the landowner. Ench v. Pequannock. Sup Ct. 
Courts should not order subdivision map to be ac- 
cepted for filing without requiring strict compli- 
ance by applicant with requirements of map filing 
law. Kligman v. Lautman. App Div. 
Propriety of filing of map is to be determined on basis 
of ordinances in existence at time of appellate 
court's determination without regard to fact that 
ordinance was adopted subsequent to judgment 
below. Kligman v. Lautman. App Div. .......... 
Where proposed street was not susceptible of formal 
acceptance of dedication under applicable ordin- 
ance requirements, subdivision map was properly 
denied approval for filing by municipality. Klig- 
man v. Lautman. App Div. 
Where a statute does not confer upon a mu: nicipality 
the right to adopt ordinances that may be more 
restrictive than the provisions of the statute, it may 
not do so. Verona v. Shalit. County Ct. ey 
A municipal Air Pollution Ordinance prohibiting any 
foul or obnoxious odors is void for vagueness. Ver- 
ona v. Shalit. Cty Ct 
Where the price for Urban Renewal land was not t less 
than its use value as determined by the Local 
Agency for the purposes specified in the plan, that 
body could cetermine that the benefits of middle 
income housing outweighed a higher sales price of 
land which carried higher rent schedules. Ott v. 
Oo mew DOr. AW WIV. 6.6.6 see dccea ca ws.cwcek 
The Local Agency has power to sell land by private 
sale and N.J.S.A. 40:60-26, requiring advertising, 
is not applicable and it also has the power to sell 
its gee in a street without regard to N.J.S.A. 
40:60-27, 28. Ott v. West New York. Law Div ; 
Under R. R. 4:88-15 the right of review did not accrue 
until contract for the sale of urban renewal land 
was fully executed. Ott v. West New York. Law 
nice nn dinld etka ea oe sek Sho eae Se Fee 
A governmental determination to install or not to 
install traffic control devices does not furnish 
grounds for municipal liability. Hoy v. Capelli et al. 
Sup Ct. 
On the facts presented, the municipality was immune 
from tort liability based on the complete removal 
of a traffic light. Hoy v. Capelli et al. Sup Ct. 
There is no statutory authority for an ordinance 
which empowers the local Board of Health to re- 
quire from sewage disposal contractors a bond 
securing property owners against defects in sewage 
disposal systems. Itzen & Robinson Inc. v. Oakland. 
App Div. 
Neither the existence of a utility franchise, nor the 
use on emergent cecasions by velunteers of fire 
protection facilities and services supplied under 
it obligates a municipality for payment in the ab- 
sence of a contract. Berkeley Water Co., Inc. v. 
Township of Berkeley. App Div. 
A local beard of education has standing to sue to 
seek review of the action of the municipal school 
budget. Bd of Ed. of E Brunswick v. Township 
Council of E. Brunswick. Sup Ct. 
The determination by the municipal governing body 
that the crime of which a councilman was convict- 
ed involved moral turpitude becomes effective at 
time of such determination and does not relate 
back to the date of conviction. Galloway v. Council 
OF Clark Rwep. DAWG. ocicin cs csawcwcewese0see 
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of office upon conviction of an offense are not self- 
executing; until a hearing is held to determine 
whether a crime involving moral turpitude has 
been committed, an elected official retains his office 
and is capable of casting valid votes. Galloway v. 
Council of Clark Twsp. Law Div. 
Planning board may not reauire developer to pave 
road beyond his own subdivis ion as a condition of 
receiving subdivision approval. Longridge Build- 
ers, Inc. v. Planning Bd of Princ eton Tp et al. Lav 
DDI digo bios bea Seale Ss iw oe ok Ie OP ee ot akan es 
Where there is conscious and palpable illegality in a 
municipality's demands, payment made is deemed 
under duress and not voluntary though payor did 
not resort. to the courts before paying. West Park 


Ave. Inc. v. Ocean sla it ae) cp, A ee en raed 
Municipality may not meet increased costs for edu- 


cation or other services supported by general taxa- 
tion by means of special charges on new home 
construction. West Park Ave. Inc. v. Ocean Twp., 
ah Ges 1 | a Ge SRO MBO De ep Pet AES PR oat MRRE Ay eM be etn Sas oh nye 
Special conditions imposed by a municipality in 
granting a “C” liquor asain oe effect a cur- 
tailment of the statutory privileges of such a license 
are nugatory. Englewood v se 2cqua. App Div. .... 
Municipal appointments made ria terms different 
from those authorized by enabling statute are not 
void but are effective only for period authorized 








by statute. Bottone v. Tp of Madison. App Div. 
Municipal Utilities Authorities Law controls length of 





terms of members appointed to local Utility Auth- 
ority by new form of government established under 
Faulkner Act. Bottone v. Tp of Madison. App Div. 
A municipality is immune from a claim for damages 
for loss of profits sustained by a business as a con- 
sequence of the illegal designation of certain 





avenues as one-way streets which curtailed access 

to the business’ parking lot. Visidor Corp v. Boro 

OE Neue AG SO EOL. ainlon «nice eee eee eine 
MURDER 
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recommendation for 
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State v. 
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Conviction 
life imprisonm 
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Though tw 
short time and in the same place, it 
for a jury to find one to be first deg 
the other to be second degre m1 
Billingsley. Sup Ct 
NARCOTICS 
Under N.J.S.A prove by 


24: — the State need not 
Psi heroin contain- 
State v. 


quantitative analysis the amount of 
ed in a drug pro scribed by that 


McDonald. App Div. 








statute. 


NEGLIGENCE 


tract 1s not or 


risk 


dinarily 
of harm to 


A pathway through a wooded 





likely to cause an unreasonab 
infant trespassers. Scheffer v. Braverman et al. 
PUIG MONIT isc ti X Wh iNG 1 SUG ale ER 


Fifteen year old boy sledding | ona pathway through 
a wooded tract for nian hours realized the risk, 
if any, involved in the spert he was indulging in. 
Scheffer v. Braverman et al. App Div. BREE S 

In action by third party for injuries sustained when 
hit by one of two autos which had been drag rac- 
ing. it was plain error not to charge jury under 
vhat circumstances the racing culpability of the 
driver of the stopped car would continue to be a 
proximate cause of plaintiif’s injuries. Andreassen 
v. Esposito. App Div. 

A railroad may be liable in negligence to a rescuer 
even though it would not have been liable to the 
one endangered if he had been penne Demetro v. 
Penn R.R. App Div Meese hacen con 

Though R.S. 48:12-152, which prohibits ‘walking on 
railroad tracks, does not apply to a rescuer. this 
does not impose on the railroad the same duty of 
care to a rescuer as is owed to a licensee or in- 
vitee. Demetro v. Penn R. R. App. Div. ........ ; 

Where a third party recovers a judgment against two 
defendants, one defendant is not entitled to in- 
demnity from the other in spite of the fact that he 
had prevailed in a prior action between the de- 
fendants based on the same accident. Reilly v. 
Dziamba et al. App Div. : 

N.J.S. 48:12-152 which bars recovery of damages from 
railroad by one hurt by engine or car while play- 
ing on railroad does not apply where infant tres- 
passer was injured by contact with overhead wire 
while hitching ride on train. Jasiczek v. Penna 
R. R. Co. App Div. .. 

In an action brought by a patron against a tavern for 
damages caused by serving the patron while he was 
visibly intoxicated, the tavern may not assert the 
patron was contributorily negligent in getting in- 
toxicated. Soronen v. Olde Milford Inn et al. Sup Ct. 

A tavern keeper may not be held civilly liable for 
damages caused by serving an intoxicated patron 
unless the intoxication was known or should have 
been known to the tavern-keeper. Soronen v. 
Olde Milford Inn et al. Sup Ct. 

Federal Judge Applies Res Ipsa Loquitur 
Malpractice Case 

Verdict for defendant on his counterclaim was against 
weight of evidence where he attempted a left turn 
across oncoming traffic without making a second 
observation when he knew plaintiff's car was ap- 
proaching from opposite direction but did not know 
where it was. Sahulcik et al v. Reed et al. Sup Ct. 

Policeman directing traffic at intersection who fails to 
make reasonable observation for pedestrians on 
crosswalk before permitting car to make left turn 
across crosswalk, is not guilty of active wrongdo- 
ing. Gilday v. Hauchwit. App Div. aoe ; 

Policeman who carelessly directs traffic and causes 
accident is liable for own negligence where con- 
tributing negligence of motorist was foreseeable. 
Gilday v. Hauchwit. App Div. 

Where a substantial risk of i njury is implicit in the 
manner in which a business is conducted and it is 
fairly probable that the operator is responsible for 
the hazard an inference arises that operator is at 
fault. Willerman v. Grand Union Stores, Ince. 
Sup Ct. iio Fe Cera nts Ta ae IS TO Cha 

Where customer <et slips on green bean, 
prima facie case of negligence is made out calling 
for explanation by defendant. Willerman v. Grand 
Union Stores Inc. Sup Ct. 

Jury must determine whether duty owed invitee by 
occupier of land is discharged merely by the fact 
that the hazardous condition on the premises is 
obvious. Zentz v. Toop. App Div. 

Under N.J.S.A. 4:19-16 a person who was bitten by a 
dog and suffers other injuries during the attack is 
entitled to recover from the dog owner for all of the 
injuries sustained, whether caused_by dog bite or 
otherwise, without having to prove scienter or 
negligence on the part of the defendant. Gross v. 
Dunham. App Div. 


dquitur In Medical 





738 


738 


~I 


801 





18 


162 


162 


227 


334 


530 


OBSCEN 


tee eee gees eee 


impose burden on n property owner to fence in the 
pond or keep children out. Ramundo v. Turi et al. 
App Div. 
A beauty training school which complies with the 
statute in permitting a student to practice on cus- 
tomers is not liable for the student’s negligence or 
lack of skill. Kligman vy. Wilfred Co. App Div. 
The standard of care to be expected of a beauty cul- 
ture trainee is not that of a full-fledged operator 
but that of a 500 hour student. Kligman v. Wilfred 
SOs IO Re os Sou oe nioe exo oe Oe ek ere e 
The presumption of due care of a decedent at the 
time of an accident is not a genuine one and has 
no place in jury instructions. Jurman v. Samuel 
TEAC IE: EY Mos seers we ia odin s See a eae 
A governmental determination to 
install traffic control devices does 
grounds for municipal liability. Hoy v 
Sup Ci. 
On the facts pres 
pogo oe liabili 


the municipality \ 
y based on the complete removal 





of a traffic light. Hoy v. Capelli et al. Sup Ct. .... 
A AB a Jiew Of Personal Injury Liability, ‘by 
William SIO UN OR 2. a iecn5 dordieg asta, ap ee pease ainiezees 


A property owner after properly installing a con- 
crete sidew adjacent to a dirt strip has no con- 
tinal oe of maintenance to insure that the dirt 
remains level with the sidewalk. Brennan v. Mc- 
CALTECH: CARMI. occas ca craae week cie ONES EE 





NEGOTIABLE INSTRUMENTS 


Individuals who indorsed in blank the promissory 
note of a corporation formed and controlled by 
them as an organizational device rather than as a 
bona fide business entity, for the purpose of acquir- 
ing the stock of another company. are bound as 
indorsers under R.S. 7:2-63 and not as accommoda- 
tion parties under R.S. 7:2-29. The First National 
Benk of Mariton v. Nilreb Holding Co. et al. Law 








sought t to be used by the ir adividuals 
s a device to support their claim that 
they were accommodation parties to the corpora- 
tion’s promissory note rather than indorsers for 
value thereof. The First National Bank of Marlton 
v. Nilreb Holding Co. et al. Law Div 


hea it ve 
controlling ita 


NEW TRIAL 





Under ae conditions, for the sake of the image 
of justi a new trial will be granted where the 
stenogrs sibs record reports the trial judge to have 
used the word “nigger”. State v. Roberts. Sup Ct. .. 

If the trial court is satisfied that the present testimony 
of a recanting witness is unbelievable, the applica- 
tion for a new trial must be denied. State v. Bald- 
NBRATIS ORIOL. 15's. band seo arene Rabe areal ea Tecate tence 

vITY 

Obscenity — Should it 
by Alan Silber 








be Protected Free Speech?, 


OCCUPIER’S LIABILITY 


Jury must determine whether duty owed invitee by 
occupier of land is discharged merely by the fact 
that the hazardous condition on the 2S j 





obvious. Zentz v. Toop. App Div. ........ 
OFFICERS 
While an action will lie to force a State officer to 


perform ministerial duties, it will not lie where a 
judgment would operate to contro! State action or 
subject the State to liability. Springfield v. High- 
Wy Dept et al. AWE. 550k cack conta e nes cee 


OFFICES 


Although effects of vacancy during term and of hold- 
over are generally treated alike, legislature is not 
bound to do so. Delaware River Port Authority v. 
Hughes. Sup Ct. 


ORDINANCES 


Invalidity of variance section of an ordinance rend- 
ers entire ordinance invalid, despite severability 
clause, where it appears that without such an es- 
cape hatch the municipality might have adopted an 
entirely different ordinance. Dallenbach Sand Co. 
v. So. Brunswick Twp. App Div. 

An ordinance under the police power affect ‘ing ‘an 
industry must prescribe adequate standards for the 
grant of exceptions from its regulations; discretion 
to grant variances where enforcement would be 
“unduly impracticable” or “exact undue hardship 
upon the applicant” is too vague. Dallenbach Sand 
Co. v. So. Brunswick Twp. App Div. 


PARENT AND CHILD 


Children born prior to a ceremonial but bigamous 
marriage of their natural parents are deemed legit- 
imate for purposes of descent and distribution. 
L v. L. Chan Div. 


PARKS 


The only limit on the power to condemn for highway 
purposes lands owned by a park : ommission organ- 
ized under N.J.S.A. 40:37-96 et seq., is the approval 
by that commission of the proposed route and a re- 
fusal must be reasonable and cannot concern itself 
with price or related subjects. State v. Union Cty 
Park Comm. Sup Ct. 


PAROLE 


A prisoner can be on parole for one offense while 
serving a sentence for another offense. Donnelly v. 
Parole Td Aa NW 6c oc Seasonic 

Where a parolee is convicted of a subsequent crime 
and his parole is thereafter revoked, he may be 
paroled on the subsequent conviction and impri- 
soned on the criginal sentence. Donnelly v. Parole 
Bd. App Div. 


PARTIES 


Action against insured and endorsees to rescind pol- 
icy because of fraud of insured may proceed even 
though court does not have jurisdiction over all 
endorsees where neither the insured nor any one 
endorsee is an indispensable party. Ins. Co. of No 
America v. Allied. Chan Div. Da eahos 

Federal Practice — Administrative Law 
Segregation. Fuller v. Volk, USDC. ............ 

Property owners to whom variance was granted are 
indispensible parties on appeal from Law Division 
affrmance of such grant, and where notice of ap- 
peal was served too late, the appeal must be dis- 
missed. Sturmer v. Readington. App Div. ....... 

Resident of county does not have standing to main- 
tain an action charging avuse of “advice and con- 
sent” clause by Senatorial rejection of nominee to 
that county's judiciary. Kligerman et al v. Lynch 
et al Chan Div. Diets Sa Steere twiecsiaue s 

A local board of education has stand ng to sue to seek 
review of the action of the municipal school budget. 
Bd of Ed. of E. Brunswick v. Township Councii of 
E. Brunswick. Sup Ct. 


— School 








Baker v. Carr is not applicable to “non-legislative 
bodies. AFL-CIO et al v. State Federation. Ch 
MII ses od prs, bots caceesnny coca 4s meng hate ane eaten es are a 


Where action does not affect taxpayer monetarily, 
his status as a taxpayer does nut give him standing 
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to attack the action. AFL-CIO et al v. State 
Pederauon. Chan Biv. . 2.2... occ ccc cc usec. cee 
7 A labor union is not within the classification of 
“persons” under the equal protection clause of the 
14th Amendment. AFL-CIO et al v. State Federa- 
tion. Chan Div. 









J PARTITION 
Partition of a two family house may not be ordered 
over the objection of a co- -tenant w ho has a life est- 
ate in an apartment therein. Golick v. Lukus. 
2 TOT INE  a Rensie Foc. é havae old cen 
i PARTNERSHIPS 
j While for some purposes a partnership is treated as 
j ase eparate entity, the entity concept may not be in- 
? isel fees and defeat the 
policy that each litigant beer his own costs. Grober 
Ne REARS HERRICK 520 os oa. Sw at's ieiia a tise og asaoed latest 
) PENSIONS 


Retroactive adjustment should be made to a pensioner 

to provide full retirement benefits to which he be- 

) came entitled from the Public Employees Retire- 
ment System on a unitary basis where the system 
erroneously failed to note and collect from the 
counties contribution for additional earlier mem- 
bership purchased by the employ Bd of Trustees 
Vv. Warren: €ty & Shaw: Sup €t:. . 2.6.5 .s6ccceces 
Employer contributions with res spect to additional 
} membership credit in the Public Employees Re- 
tirement System purchased by an employes Foe: 

be reflected in the norma! rate 
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by all local employers "emp! ie: “Bd of 
Trustees v. Warren Cty & S! Sup Ct. 
PERSONAL INJURIES 
Psychological Tests In Personal Injury, by Leo 
Shatin, Ph.D. 
PHYSICIANS 
How To Cross-Examine Defense Doctors. by Herbert 
RRNA ee ge ft Pen 0 ta aod be Eee ae ae 


A trial judge in his discretion ma 
ant to bring to the attentic 
from which that body could hat 
his non-medical interests t 
knowledge of the medical problem ‘pre nted by the 

i case was less than he claimed. and that such de- 
ficiency affected his credibility ana thus the weight 
to be accorded his r awlor et al v 
Kolarsiek et al. Aop Div. 

PLANNING 
An Assignment 


y permit it the defend- 
he jury the evidence 
r that by reason of 

‘s purported 
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On 
' Zoning Cases That Reach The 
Joseph Halpern 

A municipality may requit ire 

sification of a subdivision as Demos or or - exempt, 


Planning And 
Courts, by 


Judge’s Views 


that 
the subdivision shall front upon an existing im- 
proved street maintained by a governmental body 
and providing access for fire-fighting equipment 
and other emergency vehicles. Noble v. Mendham. 
App Div. “e 
A planning board is author to condition ‘sub- 
division approval on the ability of the subdivider 
to comply with the Official Map and Building Per- 
mit Act. Noble v. Mendham. App Div , 
Planning board may not require developer to pave 
road beyond his own subdivision as a condition of 
receiving subdivision aperares. iat, gridge Builders, 








Inc. v. Planning Bd of Princeton Tp et al. Law 
MRI orga ge ie ieee eis eae aia -b ae re, & HBO SNES PE Oe eae 
PLEADING 
The objection of lack of jurisdiction over the person 
must be noted or in some way raise 4 by the moving 
Papers so as to preserve it. Famely v. Famely. 
NNER fo ced ar che are) wales 'a Sale aslo mR Ee on 


A complaint may be amended to correct a mis- 
nomer after the Statute of Limitations has run 
when the court concludes that the pleading reason- 
ably indicates that the gist of the action is negligent 
driving, that the intended defendant was the mis- 
named operator of the vehicle. that the service 
made was good as to him. and that plaintiff is not 
seeking to add a defendant after the statute has 
run. Bradley v. Powles. App: Div. ... 2.2.0.2 6<c000% 

Where it affirmatively appears on the face of the 
complaint that the action pleaded is barred 
by the statute of limitations, that defense can 
be raised by motion for judgment on the plead- 
ings for failure to state a claim upon which relief 
can be granted even though such defense was not 
included in the previously filed answer. sareaesicit 
v. Flitcroft. App Div. : 

PLEAS 

It was erroneous exercise of discretion to permit 
withdrawal of guilty plea entered after commence- 
ment of trial when adult defendant had counsel, 
executed Form 13A, testified in open court that 
the plea was voluntary and that he was at the rob- 
bery scene and carried ‘away property, the State 
was prejudiced by delay caused by his flight, and 
the record shows the fals ity of his allegations that 
the Prosecutor's threat of delay and high bail in- 
duced the plea. State v. Herman. Sup Ct. 

A claim that a confession was inadmissable is irrele- 
vant on an application to withdraw a guilty plea 
where defendant had counsel, could have chal- 
lenged any attempt to use the confession, no such 
attempt was made, and the plea was made volun- 
tarily and under counsel's advice. State v Herman. 
Sup Ct. 

POLICE ; 

Civil Service Commission 
ducing penalty of remo 
sion where record demo! 
lacked good judgment, 
Moorestown v. Armstrong et al 

Policeman who carelessly directs 
accident is liable for own negligence 
tributing negligence of motorist w 
Gilday vy. Sauehnwit: App Div. 2. ...06-ccossacncees 

Review by County Court of a conviction of a muni- 
cipal police officer for violation of departmental 
rules and regulations is limited to evidence ad- 
duced at de novo trial without consideration of the 
municipal hearing transcript. Ho-Ho-Kus v. Men- 
duno. App Div 

The de novo hearin 

N.J.S._A. 40:47-10 is 

initially proferred against the police officer. 

Ho-Kus v. Menduno. App Div 

Reemployment right. under Title 40, of municipal 
employees at the time of municipality’s adoption 
of Civil Service are preserved by N.J.S.A. 11:21-6. 
Fitzpatrick v. Civil Serv. App Div 

POST-CONVICTION RELIEF ; 

Griffin rule prohibiting on defendant's 
failure to testify will not be applied retrospec- 
tively in collateral proceedings to conviction no 
longer subject to direct review. State v. Hutchins. 
Sup Ct. 








arbitrarily in re- 
six months suspen- 
»d that police officer 
ility and maturity. 
App Div. 
trafic and causes 
where con- 
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incarcerated defendant to appeal a conviction with- 
in the time limited and his subsequent applications 
for review as an indigent were rejected without 
consideration of the merits, post-conviction relief 
should be allowed. State v. Mason. App Div. 
An appeal from the denial of post-conviction relief 
which is patently frivolous wil! be dismissed. 
State v. Marshall. App Div. 
POSTAL FRAUD ORDERS 
The test in cases of alleged fraudulent advertise- 
ments is the effect they would most probably have 


on ordinary minds. Stein v. Piling. .............. 
PRACTICE & PROCEDURE 
Under R.R. 4:98-7, a party must show substantial. 





cause to vacate a judgmert ! 
of mere change of mind is 
Loeb. Chan Div. .... ; 
Conts ntion that Dead Man's A 
claims against decedent to be 
convincing proofs. esta es a rule concern- 
ing practice and procedure and is therefore invalid 
held without merit. Garden State Development 
Co. v. Markowitz. Sup Ct 
An allegation that a driver operated his vehicle while 
his ability was impaired by consumption of liquor 
should be specifically stated in the pretrial order 
if the party asserting same 
Maladowitz v. Coley. St 
Where California libel acti 


and an allegation 
insufficient. Loeb v. 
requiring certain 
tablished by clear 
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was first in time and 

















its since pig may disp of difficult questions 
concerning the single put tion rule, a New Jer- 
sey libel action with the same parties and based 
on the same facts will be stayed pending disposi- 
tion of the California case. Devlin v. National 
Broadcasting .ct-ah. Sup-Cl .. x. .ccccccsscoewonduas 
Doctor w successfully sued to compel admission 
to County Medical Society cannot thereafter main- 
tain another action against Society for damages 


exclusion of him prior 
first action. Falcone v. 


allegedly caused by Society's 
to the final decision in the 
Middlesex Med Soc. ~— Ct Bavettardns 
Since judgment was not timely e nter red due to omis- 
n of clerk, trial court did not err in subsequently 
directing that judgment be entered nunc pro tunc. 
Tuohey v. Fall. App Div 
Although the police complaint i 
N.J.S. 2A:96-4 rather than N.J.S. 2A:96-3, there is 
no prejudice to the defendant, since the trial is 
based on the prosecutor's indictment, not the com- 
plaint. State v. Balles. Sup Ct 
Summary judgment in review of munici ‘ipal action 
should not be granted on basis of action subse- 
quent to and other than that set forth in complaint. 
without formal amendment of pleadings and court 
hearing on merits of later action. Kligman v. Laut- 
man. App Div. : 
Where trial court eschews summary contempt pro- 
cedure in favor of one civil in nature. the under- 
lying order must be reviewed for validity and if 
that order falls the right to further relief in sup- 
port of it must also fall. Re: James D. Carton, III 
The disposition of legal issues previously disposed of 
by motion may be noted in the pretrial order. Re: 
James D. Carton, III 
A trial court should not order counsel! to sign a pre- 
trial order he questions. Re: James D. Carton, III .. 
PREEMPTION 
A violation of union rules which does not affect the 
alleged violator’s union membership or employment 
status is one purely internal to the union and juris- 
diction over a suit for a penalty based thereon is 
not preempted by the Labor Management Rela- 
tions Act. Division 1478 v. Ross. App Div. .. 
PREROGATIVE WRITS 
While an action will lie to force a State officer to 
perform ministerial duties, it will not lie where a 
judgment would operate to control State action or 





nadvert tently refers to 





subject the State to li a Springfield v. High- 

Way Dent etrals Law Bev. «ocx Socsaceesarnvannns 
PRESENTMENTS 

Where the Public Relations Director of the potice de- 


partment was on the payroll of a corporation 
dominated by the reputed head of the gambling 
syndicate, his motion to expunge the grand jury’s 
reference to this fact from its presentment dealing 
with lax enforcement of antigambling laws by the 
police department was properly denied. Re: Pre- 
sentment of Essex Cty Grand Jury. Sup Ct. ...... 
PRESS REGULATIONS 
Judge Simmill Issues Rules For Conduct Of Coppo- 
lino Trial 
PRESUMPTIONS 
The presumption of due car 
time of an accident is 
place in jury instruction: 
Inc. Sup Ct. 
PRIORITIES 
The statutory garage keeper's 
the lien of a prior proper! 
sale agreement and ré 
= a common law arti 
PANN PARSER MIR a5 d018 eee tra cowie a eae ee ees 
A wunisieaiiie acquires. no lien for personal property 
taxes until it makes a levy the refor under a distress 
warrant. Universal v. pies us. App Div. 
The municipal lien for personal property taxes arising 
by reason of distraint is not paramount to the lien 
of a prior chattel mortgage. Universal v. Paramus. 
App Div. 


PROCESS 
Participation by New York bank in many commercial 
transactions affecting New Jersey residents and as 
plaintiff in several New Jersey lawsuits consti- 
tuted sufficient contact with this state for purposes 
of jurisdiction. Ins. Co. of No. America v. Allied. 


Chan Div 


e of a decedent at the 
not a genuine one and has no 
Jurman v. Samuel Braen, 
lien is subordinate to 
y " peeorded conditional 
“tt exists bars a claim 
Nat'l State Bank 
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Both the State and its various institutions and agen- 
ies are exempt ak: the application of local ordi- 
nances and this exemption per rina to a private 
enterprise acting as an agent of the State. Kligman 
v. Lautman. App Div 


















The direct shipment by a distributor into New Jersey, 
even the ough by commor carrier f.o.b. state of 
origin. is sufficient to establ the minimum con- 
tact required for in personam jurisdiction, especial- 


ly if the product 





is dangerous. Roland v. Modell’s 
et fo: rrr mar er eee rere 
Rule 4:4-4'd permits extra territorial service to the 


outermost 
tution. Roland v. Model 
PRODUCTS LIABILITY 
A Defense View Of Per 
Willian E. Knepper 
PROMISSORY ESTOPPEL 
The doctrine of Promissory Estoppel should be ap- 
plied in an appropriate case involving a quotation 


limits permitted by the federal consti- 
et al. App Div. 
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by a subcontractor to a general contractor. Coronis 
v. Gordon. App Div. 
PUBLIC ACCOMMODATIONS 
A club which owes its existence not to the associa- 
tional preferences of its members but to the coin- 
cidence of their interest in the swimming, tennis 
and skating facilities offered by the club owners 
is a public accommodation and may not discrimi- 
nate against an applicant because of his race. 
Clover Hill Swimming Club, Inc. v. Goldsboro. 
Sg Ob 625 ckecasceadeanteadaaesd (eae as emeaseee 
PUBLIC CONTRACTS 
Director of State Division of Purchases has broad 
discretion to reject bids, and may do so without a 
formal hearing. Commercial Cleaning Corp. v. 
Suliivan. Sup Ct. 
Discretion of Director of State Division of Purchases 
to award contracts or reject bids will not be inter- 
fered with by the court absent bad faith, corrup- 
tion, fraud or gross abuse of discretion. Commercial 
Cleaning Corp v. Sullivan. Sup Ct. 
Where the State Director of Purchases intends to 
reserve the right to accept the lowest combined 
bid on a number of projects for which separate 
bids are sought, this should be explicitly stated in 
the bid proposal documents or in the specifications. 
Donald S. Hubsch Co. Ine. v. Sullivan. Sup Ct. 
PUBLIC DEFENDERS 
Defender Systems For Indigents Accused Of Crime 
PUBLIC OFFICERS 
Where defendant was a mason foreman for Housing 
Authority, with duty to supervise, evaluate and re- 
port upon work of employee who worked under 
him, he was a public officer for purposes of the com- 
mon law crime of misconduct in office and N.J.S. 
2A:105-1 and it is immaterial that defendant did 
not report on the subordinate where he was in a 
position in which he appeared to be able to do so 
and the subordinate believed he could do so. State 
v. Attanasio. App Div. 
PUBLIC RECORDS 
Regulation denying access to workmen’s compensa- 
tion records for the purpose of providing employers 
with information concerning prospective employees 
is declared void as being too broad in its prohibi- 
tion. Accident Index Bureau Ine. v. Richard J. 
Hughes Governor of State of N.J. Sup Ct. 
Propaganda that an employee who sought compen- 
sation and now wants employment should be sus- 
pected of being accident prone or a malingerer or 
a professional claims collector is hostile to the 
public policy of the state to effectuate the re- 
employment of handicapped and injured workers 
and to prohibit intimidating a workman to forego 
a legitimate compensation demand. Accident Index 
Inc. v. Richard J. Hughes Governor of State of 
IND See CE icc vin ad beeen ena 5 
The classification of tape recordings of sewer district 
authority hearings as public records does not auto- 
matically confer the right to make tape transcrip- 
tions from them. Guarriello et al v. Benson et al 
Law Biv. -....... ; 
Municipal resolution directing the clerk to play ‘the 
tapes for any resident requesting to hear the same 
and to prepare typed transcripts at a reasonable 
cost for any resident desiring same, but refusing to 
make tapes available for rerecording held valid. 
Guarriello et al v. Benson et al. Law Div. ...... 
The right to inspect and copy public records is not 
an unbridled right; the courts will consider the 
nature of the public records, the motives behind 
their use and the effect on the public interest. 
Guarriello et al v. Benson et all. Law Div. 


PUBLIC UTILITIES 
P.U.C. has complete, original and independent auth- 
ority to grant utility relief from loca} zoning re- 
strictions but in so doing must carefully consider 
whether service, convenience and welfare of public‘ 
in entire area served by utility warrant overriding 
local restrictions, and whether impact of deviation 
can be lessened by imposition of reasonable condi- 
tions on lot size, setbacks, screening and similar 
matters in order to preserve aesthetic and other 
relevant zoning considerations. Re: Monmouth Con- 
solidated Water Co. Sup Ct. 
Municipal Utilities Authorities Law controls length of 
terms of members appointed to local Utility Auth- 
ority by new form of government established under 
Faulkner Act. Bottone v. Tp of Madison. App Div. 
RAILROADS 
A railroad may be liable in negligence to a rescuer 
even though it would not have been liable to the 
one endangered if he had been injured. Demetro v. 
Penn R.R. App Div. 
Though RS. 48:12-152, which prohibits “walking on 
railroad tracks, does not apply to a rescuer, this 
does not impose on the railroad the same duty of 
care to a rescuer as is owed to a licensee or invitee. 
Demetro v. Penn R.R. App Div. : 
N.J.S. 48:12-152 which bars recovery of d amages from 
railroad by one hurt by engine or car while playing 
on railroad does not apply where infant trespasser 
was injured by contact with overhead wire while 
hitching ride on train. Jasiczek v. Penn R.R. Co. 
App Div. 
The Commissioner of the Highway Department has 
sole authority to permit discontinuance of passen- 
ger service by railroads with State Contracts. 
Brotherhood v. Central. Sup Ct. 
In view of the evidence presented at the hearing that 
the Central has poor finances, that the trains in- 
volved have few passengers and that alternative 
transportation is available and that termination 
of a mail contract will make them more unprofit- 
able, the Commissioner's permission of discontinu- 
ance was not shown to be arbitrary. Brotherhood 
v. Central. Sup Ct. 
A branch line which is lightly patronized should not 
be ordered to be continued at great loss merely be- 
cause it offers commuter service to a relatively 
small number of paying patrons who have readily 
available alternate means of transportation. Bro- 
therhood of RR. Trainmen etc. v. Central R.R. of 
N.J. et al. App Div. 
When passing on questions of public convenience and 
necessity, the major factors are (1) the cost of pro- 
viding service, (2) the local need, and (3) the avail- 
ability and adequacy of alternate transportation 
facilities. Brotherhood of R.R. Trainmen etc. v. 
Central R.R. of NJ. et al App Div. 
The Highway Commissioner’s authority under N.J.- 
S.A. 48:12A-16.9 to make “changes” in passenger 
service comprehends the power to approve a dis- 
continuance of all passenger service over a particu- 
lar branch of the railroad. Brotherhood of R.R. 
Trainmen etc. v. Central R.R. of N.J. et al. App Div 753 
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RAPE 
It is not error to instruct that tacit resistance may 
evidence non-consent if upon the entire charge the 
jury unders‘ands that the resistance must be acutal 
even though not expressed in words. State v. Terry 
App Div. 
In rape case where consent is an issue it is error to 
exclude cross examination of victim concerning her 
chastity generally and to bar evidence of her gen- 
eral reputation for chastity. State v. Steele et al. 
App Div. 
REAL PROPERTY 
Deed should not be construed to limit grantee’s use 
of land unless restrictions are set forth by express 
terms of clear implication. Biglin v. W. Orange 
OE ea Ea ae Sn eet gr Geet en Sent a REN eae” 
Where dedicating deed is silent, municipality is 
authorized to charge fee to public for wpe of dedi- 
cated lands for recreation purposes. Biglin v. W. 
[PREC ENING: | ay ce webb hue atow ae OS aa bmeelous 
To violate terms of dedication, use made of land must 
be inconsistent with purpose of dedication or sub- 
stantially interfere with it. Biglin v. W. Orange 
SP ME od cris sos eke ep ok a OPS OR ois POS ORS Wawa S 
Land dedicated as “playground” and “place of recre- 
ation” may be used for municipal swimming pool. 
Biglin v. W. Orange. Sup Ct. 
Failure of a building to comply with the requirements 
of the Tenement House Act is not a breach of 
covenant against encumbrances contained in a 
deed. Gaier v. Berkow. App Div. 
Where covenant requires approval by covenantee of 
building plans and of contractor before erection of 
building, covenantee must show at least that it 
acted in good faith in disapproving either the build- 
ing plans or the contractor, and may possibly be 
required to show its denial of approval was reason- 
able. Urban v. Seel. App Div. 
Covenant requiring approval of building plans and 
contractor will not be enforcea where denial of 
in good faith. Urban v. 


approval was not made 

ST OO 2 RR i er 9 ee 
A special warranty deed conveys only such title as 

grantor then had and conveyed. Tunney v. Cham- 

SR AGERE MRD oe orc aS Gam Minin PWiSie SIR KR MLE Gs Slee 
A grantor’s after-acguired title to an outstanding 

one-half interest in the property does not inure to 


where the rights of other 
parties have intervened since grantor’s conveyance 
to grantees of what purported to be the entire fee 
of the property. Tunney v. Champion. Chan Div 
Covenants restricting alienation of land except to 
members of a property owners’ association and pro- 
viding that the association shall have discretion 
to adopt rules pertaining to persons eligible for 
membership contain an unreasonable restraint on 
alienation, are against public policy and are void 
Tuckerton Beach Club v. Bender. App Div. 
Invalid restraints upon alienation cannot be cured by 
attempted amendment of association's constitution 
and by-laws during pendency of suit. Tuckerton 
3each Club v. Bender. App Div. 
A municipality may require, as a condition for 
sification of a subdivision as minor or exempt, that 
the subdivision shail front upon an existing im- 
proved street maintained by a governmental body 
and providing access for fire-fighting equipment 
and other emergency vehicles. Noble v. Mendham. 
App Div. 


the grantees’ benefit 


clas- 


A case for relief under the Armstr yng v. Francis 
doctrine is not made out where brook has over- 
flowed periodically for many years and water 


which would have found its way slowly to the brook 
is now sped on by development of area with paving 
and other improvements. Garfield v. E. Paterson 
Sup Ct. 
Although the pk: vir ntift whe accic ide nt: lly dr illed a well 


on the defendant's property is entitled to an ease- 
ment, he must pay reasonable consideration for it, 
it must be terminable if it should begin to interfere 





‘s use or sale of his property in the 
future, and the defendant must have the right to 
tie in to the well without charge. Billerman v. 

. Basiak. Sup Ct 

An ordinance requiring 
their appurtenances, 


with defendant 


installation of utilities and 
including water mains. gas, 
sanitary sewers and drainage and the completed 
grading and censtructed surfacing of the base 
course of streets prior to final approval of a sub- 


division is valid. Savonick et al v. Tp of Lawrence 
OT ae PT Te aa alae eda, Use ea een RTE 
Under N.J.S.A. 40:55:1-22. the words “performance 


guarantees” mean a flexible type of security, hence 
an ordinance requiring an 80 surety bond, to- 
gether with a 20. cash deposit, was valid. Savonick 
et al v. Tp of Lawrence. Law Div. 
Alluvion formed by gradual and impercept ible ac- 
cretion, whether caused in whole or in part by arti- 
ficial means, if not caused by the upland owner, 
inures to the benefit of the upland owner of lands 
abutting the ocean. Wildwood Crest v. Masciarella 
et al. Chan Div. 
Upon the failure of the assignee from a “municipality 
of a tax sale certificate to record a judgment 
within the time permitted, his rights in the land 
revert to the municipality. Raritan v. Rotante et al. 
Chan Div. 
An error ina survey should be corrected by doing the 
least possible violence to what the various land- 
owners believe they own: thus lines most valuable 
to them should be preserved and differences in 





length should be assigned to irregularly shaped 
lots. Battaglia v. Mazzu & Mdlsex Cty .......... 


Life Estates Reserved In A Deed, by Philip L. Lipman 
REDEVELOPMENT 

The blighted area provision (Art. 8, $3. 1) of the 
1947 Constitution was not intended to preclude the 
local public agency from executing a redevelop- 
ment contract with an individual even though the 
constitutional provision mentions corporations but 
not individuals. McClintock v. Trenton. Sup Ct. 

The express grant of constitutional power for re- 
development in no wise impaired the validity of 
the wide statutory authority for redevelopment of 
blighted areas. McClintock v. Trenton. Sup Ct. .... 

RELEASES 

General release releases the releasee of all claims 
which the releasor may have asserted on the day 
the release was executed. Koven v Local U.S.D.C. .. 

A release given in advance by a stock car driver to 
operators of a stock car race purporting to release 
them from injury or death resulting from partici- 
pation in the race is against public policy and in- 
valid. McCarthy v. National. App Div. 

Agreements to relieve a party from future liability 
are against public policy and invalid where the 
public interest is involved. McCarthy v. National 
App Div.... ieees 
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reaching by the releasee, or in the absence of a 
showing that the releasor was suffering from an 
incapacity affecting his ability to understand the 
meaning of the release, and in the absence of any 
other equitable ground, the release is binding 
though the releasor’s injuries may be more serious 
than he believed when s signing the release. Raroha 
v. Earle. Sup Os 3 
REMOVAL 
A federal officer has the right to remove a state 
court action based on an act done by him as such 
officer or under color of office. Camera v. Kistos 
NS eNO or ae cist ean biecara hime aie niomeniee 
RES ADJUDICATA 
Res Adjudicata Is No Bar To Second Divorce Action 
On Prior Existing Ground. Del Peschio v Del 
Peschio. U.S. Ct of App. = 
Where a third party recovers a judgment against 
two defendants, one defendant is not entitled to 
indemnity from the other in spite of the fact that 
he had prevailed in a prior action between the de- 
fendants based on the same accident. Reilly v. 
RPP EE AL RAND AIA cd Said wer Sole ba ews ou oee 
RES IPSA LOQUITUR 
Federal Judge Applies Res iil ee ur In Medical 








A MEITIEA  o h5 sees Go" wig aera bacor ahora s see OREO 
RESCISSION 
New Jersey action brought by insurer to rescind 
policy for fraud will not be stayed because of pend- 
ency of actions broug zht upon the policy in New 
York by endorsees of the policy. Ins. Co. of No 
America v Allied. Chan Div : ; Bore 
Action insured and endorsees to rescind 





of fraud of insured may proceed 
not have jurisdiction over 
ither the insured nor any 


Co. of 


policy because 
even though court does 
all endorsees where n 
one endorsee is an indispe 
America v. Allied 








sable party. Ins 





No Chan Div ae 

An action to rescind an insurance policy for fraud of 
the named insured is not a quasi in rem action 
Ins. Co. of No. America v. Allied. Chan Div 


RESTRAINT OF TRADE 
Where Board of Realtors 
service to the unjustified 
members, it engaged 
of trade for which an 
relief and compens 
citizen. Gri Ho v. Bd of Rea 
A concerted refusal by realtors 
realtor which 
tiff's probable 
of public harm as a 


operated multiple listing 
exclusion of non-Board 
unlawful restraint 
lie for injunctive 
private 


in an 
action will 
damages by a 
Itors en Div 
to de wit 


asec Ss Wi 


was 


atoryv 





plaintiff 
unjustifiably ith plain- 
expectancies is illegal and requires 
face for relief 





* ae 


no showing 





Grillo v. Bd of Realtors. Chan Div 

Operation of multiple listing service to the exclusion 
of non-members could not be justified, in view of 
extensive public regulation, by contention that non- 
members may be incompetent or engage in un- 
ethical practic Grillo v. Bd of Realtors. Chan 
Div 


RE STRICTIONS. 
Where covenant requires approval by covenantee of 
building plans and of contractor before erection of 
build must show at least that it 
acted iith in disapproving either the build- 
ing plans or the contractor, and may possibly be 
required to show its denial of approval was reason- 
able. Urban v. Seel. App Div 
Covenant requiring approval of building 
contractor will not be enforced where 


covenantee 





plans and 
denial of 


approval was not made in good faith. Urban v. 
Seel. App Div 
ROBBERY 


ssession of the 
cash or person- 


A robber, who takes from the pi same 


victim. at the same time and place. 


alty owned by more than one person. commits a 
single robbery as to that particular victim. State 
v. Ford. App Div 
RULES 
New R Adopted On Medical Malpractice Claims . 
New Rules And Amendments 
New Rules And Amendments 
SALES 


on as to the extent of service charg- 
ior credit on sales may be a basis 
or. Steffenauer v. Mytelka & 


A misrepresentati 
es or “add-on” 
for relief to the debti 
Rose et al. Sup Ct ade taats : 

A signed offer by a merchant to sell goods, which 
does not “sti its terms give assurance that it will be 
held open, is not rendered irrevocable by N.J.S.A. 
12A:2-205. Coronis v. Gordon. App Div. ; 

Customer choosing to trade on the stock exchange is 
bound by the rules of the exchange governing the 
question whether or not a broker has a duty to 
rescind a sale when trading in the security is sus- 
pended the following day. White v. Merrill. Lynch. 

Fenner & Smith, Inc. Law Div ; 

The Courts will recognize commercial customs w here 








Pierce, 


they are reasonable and adapted to fair dealing 
White v. Merrill. Lynch. Pierce. Fenner & Smith, 
IG. Bape eI, ss Seu Ws cee 


Public advertisement for bids is required under N.J. 
S.A. 40:25-2 for the purchase of books by county 
library where the purchases are for the same im- 
mediate purpose and the total exceeds the $2500.00 
statutory limit. State v. Persiano. App Div. . 

Where the contract was ultra vires under NJS. A. 
40:25-2, seller cannot recover under an express 
contract, but where there was no deliberate or in- 
tentional wrongdoing or conscious attempt to evade 
that statute by any of the parties. seller could re- 
cover under quantum meruit. Roemer v. Bd of 
Freeholders. Law Div. : cater 5 Se egies 

Unconscionability In Retail Installment Sales Con- 
tracts. by Roger Paul Levin 

SALES TAX 
Confusion Added To Chaos, 
SAVINGS ACCOUNTS 

Where account was opened in name of husband or 
wife without right of survivorship and both made 
deposits and withdrawals, each had right to pledge 
his or her half interest only, absent proof of con- 

West 


by Jack B. Kirsten 


trary intention or ownership. Van Pelt v. 
BSSO SOF 1 RO BIG. icc ksh co 0% int tere eens as 
SCHOOLS 


An exemption under N.J.S.A. 54:4-36 is justified for 
the faculty residences, and the lands upon which 
they are situated. of a country day school where the 
primary purpose is to provide housing for the 
faculty on the campus site. no profit is possible and 
the faculty housing is reasonably designed to fur- 
ther the educational purposes of the school. Pingry 
Corp v. Hillside. Sup Ct. 

The land. whereon a tax exempt building is erected, 
is exempt (subject to a maximum of five acres per 
building) to the extent such land is necessary to 
the fair enjoyment of such building. Pingry Corp 
v. Hillside. Sup Ct. 

A municipality cannot be compelled to permit private 
schools and other tax-exempt institutions in resi- 
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ESSE AS WE UL TT, WE UEEOU EEIEITUGUTOT SCOMTAT 
Diocese v. Ho-Ho-Kus. Sup Ct. ..... 

The educational mission of a regional high ‘school, 
public or private, is a “special reason” within the 
meaning of the statute providing for variances. 
Roman Catholic Diocese v. Ho-Ho-Kus. Sup Ct. 

SEARCH AND SEIZURE 

Police officers seeking to uncover criminal law viola- 
tions have the right to conduct a search without 
warrant of premises licensed to sell alcoholic bever- 
ages. State v. Zurawski. App Div. 

Where evidence submitted in support of application 
for search warrant justifies a reasonable man in 
the belief that the law has been violated at a place 
reasonably identified it will be sufficient to uphold 
the issuance of the warrant. State v. Mark. Sup Ct. 

A search without a warrant of premises occupied by 
a tenant after the termination of his tenancy is 
valid if made with the landlord’s consent. State 
VSM SIN, is-3 as cra een aaw dew + ena e 

A search warrant 











need not specify the 


trade being 


conducted within the premises to be searched if 
it reasonably identifies its external appearance. 
State vy. Danicis: SUB Ct)... .25.6 55 aesnows« 


The use of a wrong street number to identify prem- 
ises to be searched will not invalidate the search 
where there was no other building which could 
have been confused with it on the basis of its des- 
cription and the only or officers were members 
of the raiding party. State v. Daniels. Sup Ct. 

When law enforcement officials learn that an individ- 
ual is engaged in criminal activity in one part of 
a build jing, it is reasonable for them to assume that 

lar activity may be uncovered in other areas of 


simi 
the building over which that individual has con- 
trol. State v. Sheppard. Sup Ct 


warrant authorizing search of those portions 
endent had 


Search 
of a rooming house over which super 





immediate custody and control is valid where 
affidavit showed probable cause to believe that 
the superintendent dealt in illicit alcohol. State 


Vv. Sheppard. Sup Ct ee cytes 
é ‘ a suspected criminal said to be car- 
search are 


i t is reasonable to as of an 
apartment where the weapon m 
I he apartment not his 






was 


r who is not annonymou 
c informati 





they 
credible 


Where police know 






lises are cccupied by 
n to believe 





more than one fam 10 reason 
that incrir ting ] yee cts might be 
f more than one apartment, a designation 





2 particul ar apartment to be searched is ordin- 
arily required, but where such information is not 
known and ard appearance of the house 
in conjunction with what the police know about 
the house furnishes no basis for rea ble belief 
that such objects would be found in pred a specific 
identifiable portion, particulariz pling in the 
warrant is necessary. State v ello & Giul- 
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iano. App Div jae ‘ : . 
The exclusionary rule of Mapp v. Ohio applies to 
evidence illegally obtained by private persons as 


well as to governmental searche: 
Del Presto v. De! Presto. Chan Div 
The exclusionary rule of Mapp v. Ohio is not | 
to criminal cases, but extends to civil cases. 
Presto v. De! Presto. Chan Div Tas ; 
The nondisclosure provisions of a health ordinance 
are inapplicable to police officers while engaged in 
official activities designed to alleviate an apparent 
emergency arising from a report of escaping gas. 
State v Meg PRISTINE 5 dase ols ga ss 1d weal GS 
Where police officers broke into a residence, without 
a cant for the purpose of averting a possible 
disaster from what reasonably appeared at the mo- 
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ment to be a developing emergency, their seizure 
of gambling paraphernalia in open view was not 
illegal. State v. Puryear. App Div. 


SECURITIES 


Stock Transfers Uniform Commercial Code — 





Federal Jurisdiction — Conflict of Laws — Due 
Process. Kaston v. U.S.D.C. 
Customer choosing to trade on the stock exchange is 





bound by the rules of the exchange governing the 
question whether or not a broker has a duty to 
rescind a sale when trading in the security : 
pended the following day. White v Merrill. Lynch. 
Pierce. Fenner & Smith. Inc. Law Div 

The Courts will recognize commercial customs where 
they are reasonable and adapted to fair dealing. 
White v. Merrill. Lynch. Pierce, Fenner & Smith, 
THe Si ES, cs eae eee seas es 


Comparison of 
of 1933, by 


Unregistered Sale of. 
Exempti the Securi iti 
John B. M. Frohling 

SECURITY INTEREST 

Where an auto subject to a security interest per- 
fected in a non-title state was brought into New 
Jersey it continued to be subject to the security 
interest for four months thereafter although said 

t was not noted on the New Jersey Certifi- 


Securit es — 
from ities Act 


ns 





interest 
cate of Title. Ist Natl] Bk of Bay Shore v. Stamp- 
er et al Re eer re SEs epee 
SECU snd RESPONSIBILITY LAW 
Where a motorist who could be required to furnish 
ae of financial responsibility under N.J.S.A. 
39:6-31 obtains a liability insurance policy it is 


rendered noncancellable as against injured thi 
parties even though the company has not certifi 
the policy ,as proof of financial responsibility. 
State Farm v. Wall. App Div. 
SELF INCRIMINATION 
An individual cannot refuse to produce 


records be- 








longing to a family corporation on the plea that 
they may incriminate him. State v. Asherman. 
BCROREESET SEE, 5:4 cso iain Kin es a a siete. a'e SR ateck esa were 
SENTENCING 
A fully served illegal sentence may not be set aside, 
and a new and favorable modified sentence im- 


posed. in order to permit a defendant to seek credit 
for the differ between the original and modi- 
fied sentences toward sertences imposed at differ- 


ence 


ent time by Courts of different counties. State v. 
Barbato. Co Ct. ER PA ee 
Burden is on the de fendant, in post-conviction rel slief 


cases, to prove that he is ‘entitled to the relief 
sought. State v. Barbato. Co Ct. Sie) arial tad ketrias She tats 
Reliance upon other pending charges as a basis for 
increasing the penalty for the charge before the 
court is of highly questionable propriety. State v. 
Barbato. Co Ct. 
Conviction of murder with a recommendation for life 
imprisonment bars the State from seeking the 
death penalty on retrial after reversal. State v. 
OU aia Gs io sis cis caste ances mite ae eecnl teal 
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Where defendant receives death sentence and prison 
sentence for two offenses, death sentence may be 
executed before prison sentence is served. State v. 
PRMPERPIESING, CN he sone as. e 0 0's 5’ voip s ma WAS els 

The failure to afford a defendant represented by 
counsel an opportunity to speak at sentencing is a 
trial error ee only by appeal and not by col- 
lateral attack. State v. Cerce. Sup Ct. 

The Supreme Court Directive on Sentencing of 
Gambl ers; A Cri tical Analysis of Judicial Over- 
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who takes from the possession. of the same 


tencing State e v. Jones — 
A robber, 


victim, at the same time and pag cash or per- 






sonalty owned by more than one FB scnpinps commits 
a single robbery as to that parti rictim. State 
Wi POEG: AOD, oo ccs eoave wep amekweer 

) SEQUESTRATION 


Sequestration does not lie at the behest of the policy 
beneficiary to reach the cash surrender value of a 
life insurance policy. Sokal v 

) SETTLEMENT CONFERENCES 

Participation in a settlement conference which may 
require a judge to evaluate the evidence and dis- 
cuss the dollar value of the c does not indicate 








prejudgment. Sinalopoulos v. Villa. App Div. ..... 
SETTLEMENTS 
) I After judgment is entered, se or 


y gives 
uction. 


warrant to one joint tortf 

the others the benefit o pr 

Tino v. Stout and Long. App Div 

Although the trustees and execut: 

formal parties to any comprom 

; | public policy favoring settlement 

other parties can se 

tions of the fiduciaries an 

equitable power to compel t! 

the agreement. Re: Seabrook 
SIDEWALKS 

A property owner after properly 

sidewalk adjacent to a dirt stri 
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f a will contest, 
s so strong that 
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o continuing 


installi pe 
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t duty of maintenance to insure that the dirt remains 
| level with the sidewalk. Brennan v. McCarren. 
PETE ADIN «gros. gota: wisfeeateeivitie Sos -« + Wacatece stem aawiearers 


SOVEREIGN IMMUNITY 
Doctrine of Sovereign Immunity does not bar action 
against U.S. Attorney to recover evidence allegedly 
unconstitutionally retained. Smith v. U.S. U.S.DC. 
A claim against State officials for nomi inal damages 
for trespass arising from aerial spraying by De- 
partment of Agriculture is a suit against the State 
ane cannot be maintained without the State’s con- 
A fedeenl officer acting within the line of his duty | is 
immune from suit therefor even though he was 
activated by malice. Camera v. Koslos. U.S.D.C. 
Although which branch of government shall decide 
when the State shall pay damages is a judicial 
question, judiciary could not enforce any judgment 
or require an appropriation be made, and thus 
cannot act effectively itself to make such decision. 
Fitzgerald v. Palmer. Sup Ct 
Case posing liability of State on thesis requiring re- 
view of policy or political decisions involving ex- 
ecutive or legislative discretion is not one in which 
to explore delicate subject of fg? immunity 
from damage suits. Fitzgeral . Palmer. Sup Ct.. 
The doctrine of sovereign immunity does not bar an 
action by a municipality against the State seeking 
an adjudication of the respective rights and obliga- 
tions of one to the other in a particular intra-gov- 
ernmental situation. E. Orange v. Palmer. Sup Ct. 
Both the State and its various insti ituti ons and agen- 
cies are exempt from the application of local ord- 
inances and this exemption extends to a private 
enterprise acting as an agent of the State. Kligman 
v. Lautman. App Div ! 
Sovereign immunity does not 
U.S. v. Park Side Court ..... 
State operation of a proprietary facility, a » bathing 
beach, does not expose it to tort liability. Schweik- 
ert v. Sandy Hook. App Div... 2.06. i0<scsvecesas 
Sovereign immunity protects State from tort liab- 
bility in its operation of the Sandy Hook State 
Park. Schweikert v. Sandy Hook. App Div. 
While State in authorizing creation of Sandy Hook 
Reservation Authority declared it might be sued, 
this is of no avail since the Authority was never 
rendered operational and in fact never operated the 
park and beach. Schweikert v. Sandy Hook. App 
NN os ore Sanat pick a ath BIRT old “algly 5] ONE Dia Eee Da tales 
Sovereign immunity applies to an action to recover 
money damages from the State but not to one seek- 
ing a review of an administrative decision even if 
it involves payment of money. Taft Stores v. NJ. 
by State Hwy Comm. Law Div 
STATEMENTS 
Where the statement of one co-defendant produces a 
powerful potentiality for prejudice against another 
defendant and references to that other defendant 
cannot be excised from that statement, separate 
trials should be ordere d. v. Green. Sup Ct. .. 
y statement elic- 
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State v. Green. Sup Ct areas 


Where defendant, as part of hi 
to statements given to the 
the State to put them in i 
would not think som 
fendant cannot raise iss 
v. Bill. Sup Ct. .. 

STATUTES 

The policy of the law is not to de 
of days, hours, minutes or " secon 
the legislative intent. 


Service. App Div. 
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ware River Port 
Where constitutionality sta s ch 
court will limit its consideration to precise basis 
upon which saad is made. Garcia v. Morales 
FMI N OU ph 550.55, «aig de Mb Kila wis DOT RIS Se eae 
Where invali dation of vould gain nothing for 
party challenging con onality thereof. court 
will not 2 ional question. Garcia v. 
Morales. MPS PO Or Eee 
In statute permitting State to exchange unneeded 
land for other land “exchange” has a technical 


meaning and does not include transaction in which 
the State receives land and in return pays a sum of 


Sokal. Chan Div. .. 5 
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421 


v. St. Hway Commr. Law Div. 
N.J.S.A. 2A4:170-77.13, which requires that the ‘country 
of a vessel’s registry be shown on advertising mat- 
ter concerning passage, is unconstitutional in that 
it improperly impinges on areas reserved to the 
Federal Government. Cunard S.S. Co. v. Luci. 


GUagte Ree a ok sco weataticlnd on aly a a eale eee ete 578 
The grant of an express power is always attended by 
such incidental authority as is fairly and reason- 
ably necessary or appropriate to make it effective 
and if there is a reasonable basis to imply the 
power to subdelegate authority, such an implica- 
tion may legally be made. State v. Imperatore. App 
PROS haar yoru a 6k a idles, BALE AO 707 


SUBDIVISION ~~ 
A planning board is authorized to condition subdivi- 
sion approval on the ability of the subdivider to 
comply with the Official Map and Building Permit 
Act. Noble v. Mendham. App Div. 
An ordinance requiring ation of utilities and 
their appurtenances, including water mains, gas, 
sanitary sewers and drainage and the completed 
grading and constructed surfacing of the base 
course of streets prior to final approval of a sub- 
division is valid. Savonick et al v. Tp of Lawrence. 
BVO EW oc ove sieving a'earwata ssh Sonia oheuere gmauerereraeaiapale 
A municipality may require, as a condition for 
classification of a subdivi on as minor or exempt, 
that the subdivision shall upon an existing 
improved street maintair ed by a governmental 
body and providing acce firefighting equip- 
ment and other emergency vehidies. Noble v. 
WRGHCIGIE. FRU ES. 6.5.6 5:5:0:5:0 ca area wel aston mua 
Under N.J.S.A. 40:55.1-22 “performance 
mean a flex type of security, hence 
ordinance requi ring an 80 surety bond, to- 
gether with a 20% cash deposit, was valid. Savon- 
ick et al v. Tp of Lawrence Law Div. 
Courts should not order sion map to be ac- 
cepted for filing without requiring strict compli- 
ance by applicant with requirements of map filing 
law. Kligman v. Lautman. App Div 
Propriety of filing of map is to be determined on 
basis of ordinances in existence at time of appel- 
late court’s determination without regard to fact 
that ordinance was adopted subsequent to judg- 
ment below. Kligman v. Lautman. App Div. 
Where proposed street was not susceptible of formal 
acceptance of dedication under applicable ordin- 
ance requirements, subdivision map was properly 
oo nied approval for filing by municipality. Kligman 
Lautman. App Div. J 
Neat ng board may not require developer to pave 
road beyond his own subdivision as a condition of 
receiving subdivision approval. Longridge Build- 
ers, Inc. v. Planning Bd of Princeton Tp et al. Law 
Div. ; 
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asia tute: Dialer & GRC Rae aaca ata ae acd 738 
decision " disapproving a major 
solely because the lack of positive 
evidence as to the property which the State 
Highway Department may take leaves a possi- 
bility that the lots may be reduced below the 
Zoning requirements in the indefinite future can- 
not be sustained since it arbitrarily places upon 
the plaintiff the impossible requirement of secur- 
ing definite advance information from the Depart- 
ment. Florham Park v. Planning Bd of Madison. 
BO EN a aioe ws, 6 w.0 bik << ie. w we RL 
SUBPOENAS 
In a homicide case where a 
is served, it is good practice 


634 


subpoena duces tecum 
to serve it at least 


three weeks before the trial date. State v. Asher- 
BEAR Pe We Oe Oi ord. d- alec wera eo oman waes areas 335 
SUMMARY JUDGMENT 

Where pleadings and affidavits raise issue as to fraud 
of insurance adjuster in obtaining release or as to 
mutual mistake of fact, court should not decide 
the matter on application for summary judgment. 
Cramer v. Betehner. Sup Ct. oc... .ciccccccuacwws 434 


Summary judgment in review of municipal action 

snauee not be granted on basis of action subse- 
t set forth in complaint, 
wit hout formal ainendment of pleadings and court 
hearing on merits of later action. Kligman v. 




















































Bittale a: Avie Wea oss oa ok pe Cake cade wanswe we 501 
SUMMATION 
Statement in summation by defense counsel that the 
plaintiffs were asking the jury to dip its hands into 
somebody else's pocket and spend their money is 
disapproved. Wild et al v. Roman. App Div. .. 451 
SUPREME COURT 
Supreme Court Committees) ...66<.ccsssccedac ces 773 
SUPREME COURT COMMITTEE REPORTS 
Report of N. J Supreme Court's Committee on 
Juvenile and Domestic Relations Courts ......... 277 
Report of N. J. Supreme Court's Committee on 
Juvenile Conference Committees ................ 293 
SURETIES 
Rights and Status of Sureties in ew cy Cases of 
Contractors; by Harry S. Gleick ... 2.5666 0o6646% 536 
TAVERNS 
In an action brought by a patron against a tavern 
for damages caused by serving the patron while he 
was visibly intoxicated, the tavern may not assert 
he patron was contributorily negligent in getting 
intoxicated. Soronen v. Olde Milford Inn et al 
Sum Gr. .:..2.: da aig & SARE Ga aoa ale 258 
A tavern keeper may not » hel a civilly liable for 
damages caused by serv oi an intoxicated patron 
2ss the intox tion known or should have 
; cnown to the tavern-keeper. Soronen v. Olde 
Wilford Trt. ef:a). Siw ©0s aac ck co oe wide Onsen Senne 258 
TAXATION 
A sale of part of a tract is 1 in preparing the 
Tabl e of ae alized i Value > public records and 
i ] ions demonstrate the 
Kingsley v. City of 
Hudson Cty Bd of 
pate nare Aaa a pam aroter atest 18 
Although land may b oned only for industrial use 
it is proper to cl acant land if at the time 
of the s f ‘structures Kingsley v. 
City of Bayo onne +* City of f Bayonne v. Hudson Cty 
Bd of Tax et al. han © Se PE a on rey ee 18 
jer the Moving Permit ite iN. J.S.A. 40:52A-1 
et seq.) an applicant for oving permit must pay 
the personal prones sed against him 
but not those < a prior owner. 
4) 49 
am H “Wells a hatte 81 


A 54:4-3 § is justified for 










acu esidenc aaa the 1 ands upon which 
they are situated, of a country day school where 
the primary purpose is to provide housing for the 
faculty on the campus site, no pro fit is possible 





and the faculty hous g is reasonably designed to 
further the educational purposes of the school. 
Pingry Corp.  v. Hillside. Sup. Ct. ......sc0ccccseus 163 





The land, whereon a tax exempt building is erected, 
is exempt (subject to a maximum of five acres per 
building) to the extent such land is necessary to 
the fair enjoyment of such building. Pingry Corp v. 
Hillside. Sup Ct. 

A chattel mortgage recorded prior ‘to a distraint for 
personal property taxes has priority over the tax 
lien although the distraint occurs before the fore- 
closure of the mortgage. Universal CIT v. Paramus. 
Law Div. 

When discharges of franchise tax liens are sought, 
they must be granted if the taxes for the years for 
which the lien attaches are paid, regardless of what 
other taxes may be due for which no extant lien 
is provided by law. Sammin Realty v. Div. of Taxa- 
tion 

Attempt by taxing authorities to collect taxes for 
which liens had expired by refusing to grant dis- 
charge of proper liens until all taxes due from prior 
owner had been paid constitutes duress. Sammin 
Realty v. Div. of Taxation 

Where a parent company owned almost all the stock 
of petitioner and three creditor corporations, the 
said creditors indirectly held 10 or more of peti- 
tioner’s stock within the meaning of NJ.S.A. 
54:10A-4. Cities Service v. Div. of Taxation 

An extension of credit on trade accounts constitutes 
an “indebtedness” as defined in N.J.S.A. 54:10A- 
4(e). Cities Service v. Div. of Taxation 

The Corporation Business Tax Act (N.J.S.A. 54:10A-1 
et seq.) may be constitutionally applied to a com- 
mon carrier, engaged solely in interstate commerce, 
which employs capital, owns substantial property 
and maintains offices in this State and whose busi- 
ness activities within New Jersey fairly require 
it to pay its just share of the cost of state govern- 
ment. Roadway v. Div. of Taxation 

Marital Tax Deduction Needed in New Jersey, by 
Carroll Joseph Stark 

The decision of taxpayer in September 1963 to close 
down its plant on November 30, 1963, because of 
economic obsolescence, would not have been dis- 
regarded by a hypothetical buyer on the October 1 
assessment date and. accordingly, the property 
should not be appraised as of the assessment date 
as a going concern. Block Ice v. Manasquan. Div. 
of Tax App. 


In determining who is the “employer” liable for pay- 
ment of withheld taxes under 1954 I.R.C. §3401, et 
seq., the test is who makes up the payroll, who 
determines the employees to be included therein 
and who determines the amount they are to be paid. 
Crummy v. Dist Direct of Int Rev. App Div. 

Bank which supplied the money for payroll in reli- 
ance upon schedules prepared by employer was not 
liable for payment of withholding taxes. Crummy 
v. Dist Dir of Int Rev. App Div. 

It is not inequitable to use a single sale of property 
to establish the table of equalized real property rat- 
ables for one township in a county when the rec- 
ord shows no evidence that that sale differs from 
the sales used in many other municipalities 
in the county or what the impact if any of the 
sale was on the taoles, it is undisputed that the 
sale in question is bona fide, and to deny its use 
would cause an increase in that municipality’s tax 
rate while leaving undisturbed the taxes of other 
municipalities computed: by using similar sales. 
Greenwich v. Gloucester et al etc. Sup Ct. 

Where a Will does not direct how estate taxes are to 
be paid there is no basis to presume, simply from 
the existence of the marital deduction, that a 
spouse’s share in the residuary should be free of 
tax. Gesner v. Roberts. App Div. 

Status of Unrecorded Tax Liens in Bankruntcy, by 
Morton Deitz 

Taxfree Money, by Leonard M. Goldberg 

Real estate acquired by the State Highway Depart- 
ment or N. J. Highway Authority between January 
1 and December 31 remains liable for local prop- 
erty: faxes from the date of acquisition to the end 
of the tax year and such liability is properly im- 
poséd upon the tax exempt entity whether the 
acquisition is by conveyance or condemnation. 
E. Orange v. Palmer. Sup Ct. 

Testimony by State tax officials that they favored 
the “weighted” approach to determining ratios of 
true to asses sed values but that they refused to 
say that the “unweighted” method was inaccurate, 
illegal or unfair provided no evidence that use of 
the “unweighted” approach was unreasonable, in- 
efficient or unjust. Perth Amboy, Piscataway and 
Woodbridge v. Middlesex Cty Bd of Taxation. 
PE G3, aacg co circiesiec a vacen aa aes 

To qualify under the “moral and mental improve- 
ment” exemption, organization must have as its 
sole purpose and also use its property exclusively 
for the moral and mental improvement of men, 
women and children. Bloomfield v. Academy. 
Sup Ct 

Chapter 140 of the Laws of 1964 is not rendered in- 
valid by its presumption that the net book value of 
business personalty, as shown on the taxpayer’s 
books, is the fair value of the property. Zito et al 
v. Kingsley et al. App Div. 

Chapter 141 of the Laws of 1964 is not rendere d in- 
valid by the fact that it does not precisely define 
what falls within the three classes of business per- 
sonalty created by section 3 of that chapter. Zito 
et al v. Kingsley et al. App Div. .. 

Large wooded tract owned by American Legion post 
is not exempt from taxation under R.S. 54:4-3.5 
since the tract is unconnected in use with being a 
Legion home. Rockaway Twnshp Post #344 v. 
Twnshp of Rockaway. Div of Tax Appeal ........ 

Under N.J.S.A. 54:4-63.12 the determining time for 
omitted assessments is the entering of judgment by 
the County Board. E. Brunswick v. Raritan River 
R. R. Div. of Tax Appeal 

A county board of taxation can, by application for 
the issuance of mandamus, compel a municipality 
and its assessor to appropriate moneys and furnish 
the aid necessary to effectuate a valuation at 100 
per cent true value of al] taxable real property in 
the municipality. Bd of Taxation of Essex Cty v. 
Belleville. Law Div. .. 

Upon the failure of the assignee from a municipality 
of a tax sale certificate to record a judgment within 

- the time permitted, his rights in the land revert to 

the municipality. Raritan v. Rotante et al. Chan 
Div. 

Where farmland has been used for agricultural pur- 
poses for the two preceeding tax years, a change in 
its ownership during that period does not deprive 
it of the benefits of the Farmland Assessment Act. 
Bojezuk v. Springfield Treas Div. Tax 

Two contiguous tracts with the same owner, located 
within a single taxing district, both used for agri- 
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Taxation, Cont’d 
cultural purposes, will be treated as one tract for 
purposes of determining whether the minimum 
acreage requirements of the Farmland Assessment 
Act are satisfied. Bojczuk v. Springfield Treas. Div. 
BE ccuurniveseubne sete eee up bnee se aeaeber cae 
Where the relationship between property owner and 
warehouseman was that of principal and agent 
rather than bailor and bailee, owner’s property 
stored in warehouse was not exempt from taxation. 
Mead, Johnson & Co. v. So. Plainfield Div of Tax 
DIB oh ia ae pa ese kere rae eet awrwEe pee 
A prior lien holder who purchases the chattels at a 
tax sale in order to protect his interest therein is 
not entitled to interest on the refund of the amount 
paid where there was a bona fide dispute as to pri- 
ority, absent statutory provision therefor. Universal 
v. Paramus. App Div. 
A municipality acquires no lien for personal property 
taxes until it makes a levy therefor under a distress 
warrant. Universal v. Paramus. App Div. 
The municipal lien for personal property taxes 
arising by reason of distraint is not paramount to 
the lien of a prior chattel mortgage. Universal v. 
Paramus. App Div. 
TENURE 
Whether mere execution of three year contract of 
employment would give, tenure not decided. Thomas 
v. Bd of Ed. Sup Ct. 
Where counsel to a board of education receives emol- 
ument partially based on fees he is not entitled to 
tenure under the Veterans’ Tenure Act. Koribanics 
v. Bd of Ed. Sup Ct. 
TORTS 
A church member does not lose her status as a bene- 
ficiary of the Church even when she is rendering 
voluntary, uncompensated service as a Sunday 
School teacher, and so under N.J.S.A. 2A:53A-7 et 
seq. she is barred from suing for injuries from a 
fall on Church property. Wicklund v. Presbyterian 
Church of Clifton. Law Div. 
After judgment is entered, an ebsolute release or 
warrant to one joint tortfeasor automatically gives 
the others the benefit of a pro rata reduction. Tino 
v. Stout and Long. App Div. .....5..+0000. 
In the case of injury or sickness brought on by emo- 
tional disturbance, liability should depend on de- 
fendant foreseeing fright severe enough to cause 
substantial injury in a person normally constituted. 
Canitival Ww: LAndsay S50. CC :OE onc 5o.s ooies 0 eis pis ess 
A property owner cannot be charged with the duty 
of foreseeing that four 1l-year old boys would pro- 
ceed to exert their combined strength to move a 
heavy concrete mixer, particularly in the absence 
of evidence from which it might be inferred that 
the owner knew or should have known that children 
likely to trespass on his property to play 


were 
with the mixer. Long v. Sutherland Backer Co. 
eC a ee ar eet ee 
A Defense View of Personal Injury Liability, by 
PRU RAPREER: iL, RM soi cwie-sia 9 a sree lw wigre wie leww Wise tes 
TRADEMARKS 
Copyright -—— Injunctions — Unfair Competition. 


Kontes v. Lab. U.S.D.C. 
Model Trademark Bill Bee 
by Norman N. Popper 
An injunction will be granted to protect a prior 
trademark if there is proof of likelihood of confu- 
sion as to source, despite fact the parties sell non- 
competitive products. Red Devil Tools v. Tip Top 
Brush Co. App Div. 
TRANSCRIPTS 
Rinaldi v. Yeager wherein the U.S. Supreme Court 
held N.J.S. 2A:152-18 unconstitutional, does not re- 
quire retroactive application. State v. Ford. App 
I ke Ac iota nity Gon eas is ib wis eR IRS ciel, Wachee eR Be 
TRANSFER OF CAUSES 
An action stating a claim in lieu of prerogative writ 
instituted in the wrong court should be transferred 
to the Appellate Division rather than dismissed 


omes Law of New Jersey, 


where the filing 
limits. Taft Stores v. N.J. By State Hwy Comm. 
= SOAEDIU, Cue Cia y conn Deak eo sine heme e pies woneicoe kee 
TRIAL 


A judge's special question to the jury as to the 
amount of damages they would have awarded if 
they had given judgment to plaintiffs is not author- 
ized by R.R. 4:50-2. Bleeker et al v. Trickolo et al 
App. Div. 

The answer elicited to an improper question as to 
what damages the jury would have awarded can not 
be used to fix damages in awarding judgment n.o.v. 
Bleeker et al v. Trickolo et al. App Div. 

Where the statement of one co-defendant produces a 
powerful potentiality for prejudice against another 
defendant and reference to that other defendant 
cannot be excised from that statement, separate 
trials should be ordered. State v. Green. Sup Ct. .. 

Admission of the statement of one co-defendant which 
creates a powerful potentiality for prejudice 
against another is reversible error which cannot 
be cured by a limiting instruction by the trial judge. 
State v. Green. Sup Ct. 

A jury may be instructed that after considering a de- 
fendant's prior convictions it may or may not con- 
clude that his credibility was affected thereby but 
should not be instructed it can only give credibility 
to his testimony after determining whether and to 
what extent the prior convictions do affect his 
credibility. State v. Baker. App Div. 

In action by third party for injuries sustained when 
hit by one of two autos which had been drag rac- 
ing, it was plain error not to charge jury under 
what circumstances the racing culpability of the 
driver of the stopped car would continue to be a 
proximate cause of plaintiff's injuries. Andreassen 
v. Esposito. Sup Ct. App Div. 

In an action on an insurance policy, construction of 
the policy is for the court, not the jury. Davis v. 
Equitable Life. App Div. 

Trial court may in its discretion permit a witness 
whose name was not furnished in answer to inter- 
rogatories to testify when adversary knew of his 
existence and his testimony is in effect cumulative. 
PAEREO VW, DIMKE: ADD DIV... ..ciiess awe encieaneeses 

Where husband and wife are indicted for mistreat- 
ment of their child, and wife is indicted for man- 
slaughter of the child, and a joint trial would 
prejudice the husband, a severance should be 
granted. State v. Pickles. Sup Ct. ................ 

It is plain error for the court to consolidate for trial 
two indictments charging separate and distinct of- 
fenses. State v. Baker. App Div. 

Where a party objects to his adversary's introduction 

; of allegation that his ability was impaired by 
id liquor on ground such allegation was not stated in 
the pretrial order, he should move for mistrial or 
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appeal. Maladowitz v. Coley. Sup Ct. ............ 262 
Where damages were the result of an intentional tort 
the issue of negligence should not be submitted to 
the jury. Price v. Phillips et al. App Div. ........ 279 
Acceptance of a general verdict for defendants where 
jury failed to answer special interrogatories held 
not plain error when the failure to answer the in- 
terrogatories was not inconsistent with the general 
verdict. Bree v. Jalbert et al. App Div. .......... 295 
Statement’ in summation by defense counsel that the 
plaintiffs were asking the jury to dip its hands 
into somebody else’s pocket and spend their money 
is disapproved. Wild et al v. Roman. App Div. .... 451 
Court may not give charge relating to non-production 
of witness unless satisfied that proper foundation 
for charge has been laid. Wilds et al v. Roman. App 
BDI s5 eo Sore iiss a iwvelen aia paces Yer Nahe he ese late eel mee 451 
Nothing but the Truth, by Hon. Gordon H. Brown ... 465 
Where a prosecutor offers a witness who refuses to 
testify on grounds of self-incrimination there may 
be prejudicial error and reversal will ensue if the 
prosecutor knew in advance or had good reason to 
believe the witness would claim such privilege. 
State v. Fournier & Schlatter. App Div. .......... 483 
A prosecutor should make inquiry of a witness in 
advance as to whether he intends to testify and 
then inform the court and defense counsel as to 
the result of the inquiry before adducing proofs in 
open court, but if the prosecutor, though having 
reason to believe the witness will plead his privi- 
lege, wishes to test his intent to do so by putting 
him on the stand, this should be done in the first 
instance out of the presence of the jury. State v. 
Fournier & Schlatter. App Div. .............. 483 
Where defendant’s father had been committed to hos- 
pital for psychiatric observation during the period 
of the trial and had been brought to court from 
the hospital to testify as a State’s witness, cross- 
examination on the issue of his mental condition 
should have been allowed for the purpose of at- 
tacking his credibility. State v. Vigliano. Sup Ct... 514 
In summation, counsel may discuss and comment 
only upon facts shown or reasonably inferrable 
from the evidence but where a defendant has other- 
wise received a fair trial, if an issue is raised as to 
whether an improper comment requires a reversal, 
a reviewing court should consider whether trial 
counsel made timely and proper objection and 
whether the trial judge took appropriate action by 
instructing the jury and in cautioning them to dis- 
regard the comment. State v. Hill. Sup Ct. ....... 515 
Where witness against defendant has criminal! charg- 
es pending against him the defense may bring out 
the nature of those charges so that the jury may 
know their grevity and assess the witness’s hope 
of reward. State v. Mathis. Sup Ct. .............. 517 
On the facts, despite State’s assertion that it was test- 
ing defendant's credibility, it really sought imper- 
missably to prove that he had no money and was 
likely to commit the crime. State v. Mathis. Sup Ct. 517 
How to Cross-Examine Defense Doctors, by Herbert 
Murphy 
Judge Simmill Issues Rules For Conduct Of Coppo- 
lino Trial 
TRUSTS 
Funds collected from the sale of limited partnership 
shares in a real estate syndicate for the purpose of 
acquiring title to a specific property were trust 
funds and could not lawfully be used to satisfy ob- 
ligations of the promoter. McGlynn v. Schultz et al. 
RRER PEON oe 5 ang 1g < asap ides Wie Meeha wilong ciate eR STO 229 
Under N.J.S. 3A:10- 2, on an intermediate accounting 
beyond the initial 25-year period, absent special 
circumstances, trustees should be compensated on 
the basis of corpus assets which came into their 
hands during the period at a rate not in excess of 
one-fifth of 1% per year. Re: Estate of Henry D. 
RI DOTE AIUD. oo icce 5 sn v8 5 en Eee ae oe one 418 
In exercising its discretion to set the rate of com- 
ission, subject to the statutory maximum and the 
principle that actual work and risk control rather 
than the quantum of the estate, the Probate Divi- 
sion should consider the possibility that market 
values may decline, the size of the estate, the need 
to reserve some percentage of compensation for 
the final winding up, and the fact that ordinarily 
maximum commissions are not allowed on inter- 
mediate accountings. Re: Estate of Henry D. Moore. 
App Div. 
At the final accounting, the Probate Division should 
take care to avoid allowing commissions for the full 
period on assets which were not actually held for 
the entire time. Re: Estate of Henry D. Moore. 
DUOMO 8.60.2 Sen oem e Meee te ea ea ete eae 418 
UNEMPLOYMENT COMPENSATION 
Employee who is nominally a partner, but who con- 
tinues to work for the same employer after it as- 
sumes the form of a de facto corporation, held 
to have single employment for determining whether 
employee worked 17 weeks with a covered em- 
ployer. Marcello v. Bd of Review. App Div. ...... 211 
A seaman waiting out a strike which has tied up his 
ship does not actively seek work by reporting daily 
to his hiring hall knowing no job is in prospect, nor 
is he available for work when he resiricts his 
availability to his own particular job. Worsnop v. 
Bd of Review et al. App Div. 
UNFAIR COMPETITION 
Copyright — Trademark — Injunctions. 
Lab. U.S.D.C. 
Where Board of Realtors operated multiple listing 
service to the unjustified exclusion of non-Board 
members, it was engaged in an unlawful restraint 
of trade for which an action will lie for injunctive 
relief and compensatory damages by a private citi- 
zen. Grillo v. Bd of Realtors. Chan Div. ......... 405 
A concerted refusal by realtors to deal with plaintiff 
realtor which unjustifiably interferes with plain- 
tiff's probable expectancies is illegal and requires 
no showing of public harm as a basis for relief. 
Grillo v. Bd of Realtors. Chan Div. .............. 405 
Operation of realtors’ multiple listing service to the 
exclusion of non-members could not be justified, in 
view of extensive public regulation, by contention 
that non-members may be incompetent or engage in 
unethical practices. Grillo v. Bd of Realtors. Chan 
ea ae eee ape sti eens Syd ee me ate ese SE 405 
Where there is no competition between the goods 
marketed by litigants, defendant's deliberate use of 
plaintiff's trademark for the purpose of trading on 
plaintiff's established reputation will not support 
the award of an accounting for profits absent a 
showing of actual harm to the plaintiff. Red Devil 
Tools v. Tip Top Brush Co. App Div. 
An injunction will be granted to protect a prior 
trademark if there is proof of likelihood of confu- 
sion as to source, despite fact the parties sell non- 
competitive products. Red Devil Tools v. Tip Top 
BrushCo. App Iw: <i00-00.¢0si0e sewer 
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Stock Transfers - _ . Federal Jurisdiction — Conflict 
of Laws — Due Process — Securities Regulation. 
Kanton v. U.S. U.S.D.C. 

A signed offer by a merchant to sell goods, which 
does not by its terms give assurance that it will 
be held open, is not rendered irrevocable by 
N.J.S.A. 12A:2-205. Coronis v. Gordon. App Div. .. 

Bankruptcy — Fixtures. In Re: Park. U.S.D.C. 

Deficiency action brought after the repossession of 
auto sold under a bail.aent lease is governed by 
four year statute of limitation in section 2-725 of 
the Uniform Commercial Code. Associates v. Pal- 
PROP SION. o.oo cic sat Als SiS ore DROS LIAS oItINE © Warne 

Bankruptcy and Article 2 of the Uniform Commer- 
cial Code, by Professor Morris G. Shanker ....... 

U.C.C. 12A-602, does not apply where there has been 
no negotiation and no third parties are involved, 
and where the document in question is a bank book, 
not a negotiable instrument. American Exp. v. 
Vella. Law Div. 

Where an auto subject to a security interest per- 
fected in a non-title state was brought into New 
Jersey it continued to be subject to the security 
interest for four months thereafter although said 
interest was not noted on the New Jersey Certifi- 
cate of Title. Ist Natl Bk of Bay Shore v. Stam- 
OR OU SINE Sh x 5 ae Gs a to Se eas ok RR ORL ORE 

UNSATISFIED CLAIM AND JUDGMENT FUND 

There is no liability against the Fund when there is 
other coverage available, as for example the in- 
jured’s own policy extending coverage against un- 
insured motorists. Poray & Foy v. Royal Globe 
etc. Law Div. 

The Unsatisfied Judgment Fund should be permitted 
to intervene in a suit by a passenger against the 
insurer of the car in which he was riding in order 
to raise the issue whether the driver was operating 
the car with the owner’s permission so as to be 
covered under the omnibus clause of the owner's 
policy. Wrenn v. Bellamy etc. App Div. .......... 

Determination of issue of agency of driver of vehicle 
does not determine issue of whether he was driving 
with owner's permission so as to come within om- 
nibus clause of insurance policy. Wrenn v. Bell- 
emny Cie. Pip aaany. ook coin vo dein se eae hake eases 

In construing Fund statute, judiciary has no power to 
increase Fund’s monetary liability far beyond limit 
intended by Legislature. Garcia v. Morales. Sup Ct. 

The provision of the Unsatisfied Claim and Judgment 
Fund Law limiting the benefits of the fund to resi- 
dents of New Jersey and reciprocating states does 
not violate the equal protection clause of the 
Fourteenth Amendment of the U.S. Constitution. 
Moan v. Coombs. Sup Ct. ........... 

URBAN RENEWAL 

Where the price for Urban Renewal land was not 
less than its use value as determined by the Local 
Agency for the purposes specified in the plan, that 
body could determine that the benefits of middle 
income housing outweighed a higher sales price of 
land which carried higher rent schedules. Ott v. 
West New York. Law Div. 

The Local Agency has power to sell land by private 
sale and N.J.S.A. 40:60-26, requiring advertising, is 
not applicable and it also has the power to sell its 
interest in a street without regard to N.J.S.A. 
40:60-27,28. Ott v. West New York. Law Div. 

Under R.R. 4:88-15 the right of review did not accrue 
until contract for the sale of urban renewal land 
was fully executed. Ott v. West New York. Law 
IU 5 ci8 25'S elegance ip maa a ewe ae See te kee 

USURY 

Credit service charges on sales are beyond the gen- 
eral usury statute. Steffenauer v. Mytelka & Rose 
et al. Sup Ct. 

A usurious mortgage, arranged by a disbarred law- 
yer with the connivance of the mortgagee, will not 
be foreclosed, even for the amount actually loaned 
to the mortgagor. Taylor v. Mitchell. Chan Div. .. 

Loan bearing 11% interest made to corporation and 
guaranteed by shareholder held not usurious 
where corporation is not mere shell and there has 
been no overreaching, even though corporation was 
formed to obtain the loan. Monmouth Capital v. 
Homdel Village Shops. Chan Div. 

VARIANCES 

Property owners to whom variance was granted are 
indispensible parties on appeal from Law Division 
affirmance of such grant, and where notice of ap- 
peal was served too late, the appeal must be dis- 
missed. Sturmer v. Readington. App Div 

The granting of a variance may be conditioned upon 
the applicant's grant of a right of way for widening 
of a highway where such a condition is reasonable 
and bears a reasonable relationship to the conse- 
quences of the grant of the variance. Alperin v. 
Middletown. Chan Div. 

VERDICTS 

Acceptance of a general verdict for defendants where 
jury failed to answer special interrogatories held 
not plain error when the failure to answer the in- 
terrogatories was not inconsistent with the gen- 
eral verdict. Bree v. Jalbert et al. App Div. ...... 

Verdict for defendant on his counterclaim was against 
weight of evidence where he attempted a left turn 
across oncoming traffic without making a second 
observation when he knew plaintiff’s car was ap- 
proaching from opposite direction but did not know 
where it was. Sahulcik et al v. Reed et al. Sup Ct.. 

Where issues of negligence and contributory negli- 
gence were interrelated and a jury error regarding 
one of the issues had the capacity to infect entire 
verdict; the entire verdict must be set aside. Sahul- 
cik et al v. Reed et al. Sup Ct. 

Where jury clearly shows intent to return a verdict 
against several defendants for a particular amount 
but attempts to apportion the verdict unequally 
among them, attempt at apportionment is surplus- 
age and does not vitiate the verdict. Gilday v. 
Hauchwit. Apo Div 

VETERANS 

Veteran who had retired from his county position 
effective August 1 was not in the service of the 
county on midnight of July 31, the closing time 
for filing applications to take the civil service ex- 
amination in issue: hence. his wife’s claim to a pre- 
ference under N.J.S.A. 11:27-1.2 should not have 
been disallowed. Chester v. Dept of Civil Service. 
App Div. 

Where counsel to a board of education receives emol- 
ument partially based on fees he is not entitled to 
tenure under the Veterans’ Tenure Act. Koribanics 
eke Bet 25 ig tas) 7t 2, Co a a rege 

WAGE ASSIGNMENTS 
A wage assignment by a Small Loan borrower is valid 
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and enforceable at law against his employer at the ) 


time of assignment. Beneficial v. Doloisio & Rail- 
road Construction. App Div. 
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nated and intended as such by corporate resolution, 
it is principal under N.J.S.A. 3A:14A-4(a) although 
not specifically designated as such. Re: Conway. 


A wage assignment under the Small Loan Law is 
valid and does not violate either the Federal or 
State Constitutions. Beneficial v. Daloisio. Sup Ct. 418 



















by DuPont was not included within the term “divi- 
dends” 
Div. 
Where a corporation makes a distribution having the 


absent contrary intent. Re: 
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Where dependency upon decedent is established in 
fact. child is entitled to benefits notwithstanding 
that decedent had no legal obligation to provide 


A County district court has jurisdiction in a suit PIES orice hd odo wiste dle ealua kata tnd eae amare 787 
against an employer based upon a wage assign- Where bank declared a dividend on its stock, so 
ment by an employee. Beneficial v. Daloisio. Sup Ct. 418 characterized it, and in reflecting the same, it 

WAGES AND HOURS transferred an amount equal to the par value of the 

Proposed Regulations Under State Wage and Hour shares distributed from an undivided profits ac- 

Re I oon ny ts i 753 count to a capital stock account, such was included 
WAIVER ps tg Ko all dividends of stock”. Re: a 

Neither the doctrine of estoppel nor waiver by ac- e Yo APP VV. coerce eee c eee eeee creer eereces 
ceptance of some of the benefits of an agreement WITNESSES ae 
can be invoked to enforce the agreement if it is Trial court may in its discretion permit a witness 
void as against public policy. McCarthy v. Na- whose name was not furnished in answer to inter 
ee th. 2 rrr reer eet 258 rogatories to testify when adversary knew of hig _ 

Where no pretrial motion was made to dismiss indict- existence and his testimony is in effect cumulative. 
ment on ground of double jeopardy or to suppress Farago v. Sluke. App Div. ............-+s-eeees 194 
allegedly illegal evidence, such defenses were Where a prosecutor offers a witness who refuses to 
waived. State v. Klein. App Div... .c5i.scicccicenes 498 ep ice of = ame pio — 

WAREHOUSES e preju Hele error anc rewaas wi onmue i e 

Where the relationship between property owner and prosecutor knew in advance or had good reason to 
warehouseman was that of principal and agent believe the witness would claim such privilege. 
rather than bailor and bailee, owner’s property oe bes hat 7 schiatter. PUD ERE < «. mgr 
stored in warehouse was not exempt from taxation. A prosecutor should make inquiry of a witness in 
Mead Johnson & Co. v. So. Plainfield Div. of Tax advance as to whether he intends to testify and 
A néle 4 “ a ae a ; 754 then inform the court and defense counsel as to 

OLIGO ERAT AA tt Hee BES OSE RECs the result of the inquiry before adducing proofs 
WATER Na) ee las in open court, but if the prosecutor, though having 
sg ogeevigl rca alee an pt ner Be —s Me believe vy witness will re privi- 
cee RR Bes ORas bh : ; : ege, wishes to test his intent to do so by putting 
peng Shag eu icra a ee oe him on the stand, this should be done in the first 
an River, but directing that tr mpany st! inst t} resenee ee 
pay. along with other users its proportionate share } stecr al py ra ge App Di it ti ‘ niall i 483 
of the costs of constructing and maintaining the Where defendant’s father had been committed to a 
Spruce Run-Round Valley reservoirs was proper hospital for psychiatric observation during the 
; ; ; + 3 > , ss sp — 
In se po" Se pe yy? lizabethtown $10 period of the trial and had been brought to court 
V. VEPt. Of COMMONWEAD. SUP Whe «0 nee wer esss from the hospital to testify as a State's witness, 

A case for relief under the Armstrong v. Francis poise Fm on the issue of his aa condi- 
doctrine is not —, out where brook _ pi a tion 1 should have been allowed for the deg ne of at- 
which would have found its way slowly to the wsackine is credibly, State v- Vigllano Sup Ct. 614 

fe : nse Asean 5 aS yhere witness against st de endant _ as crimina 
brook is now sped on by i gle cia *% ~ charges pending against him the defense may bring 
bees — — PARP OV CHSC Sa) Sree es oe 386 out the nature of those charges so that the jury 
Seeeno Magpie Cease sce else wuare vee nes ay know their gravity and assess the witness's 

Alluvion formed by gradual and imperceptible accre- ered aercuaes Pca ri hatha Sup Ct. ......... 517 
tion, whether caused in whole or in part by artifi- On the facts, despite State’s assertion that it was 
ee ee testing defendant's credibility, : really sought - 

; sae earl. ey as , permissably to prove that he had no money an 
ge yp dow — Wildwood Crest v. Masciarella 562 was likely to commit the crime. State v. Mathis. 

et al. eR EINS bc croc. 0.'p: wie G:o-a0 wa Sb.e ehesleth Sraaeerata ae are ee Le Oe ee 617 
WATER COUNCIL ; a A trial judge in his discretion may permit the de- 

The granting of permission to 2 public utility water fendant to bring to the attention of the jury the 
ee, for condemnation = a I gin evidence from which that body could infer that 
jurisdiction of the Water Council. Juzek v. Hack- 833 by reason of his non-medical interests, the witness’s 
ensack Water Co. Sup Ct. .....-..+--ss0sseeeeeees purported knowledge of the medical problem pre- 

WILLS a Bs of sented by the case was less than he claimed, and 
The use of the words | amount equal to 50: ak: Py that such deficiency affected his credibility and thus 
ae ce ie 2 Se ee the weight to be accorded his testimony. Lawlor | 
: aie 2t al v. Molarsiek et al. / 1 Re rr 
request must be valued as of the time of his death 2 _ 2 . : PP 
- inti : : WORDS AND PHRASES 
and without regard to appreciation between his Apralar ss - . famil velli 
death and the date of distribution. Re: Estate of To retain its character as a single family dwelling 
Frank G. Thompson. App Div 211 any rental use of the residence must be incidental 

A married woman who was 35 when adopted may not pase A eg gd use. Township of Berlin v. 2 
inherit along with the natural children of the adop- gases pet rho ta ES 
tive parent under the will of a third party. Re: An actual landlord-tenant relationship oased on the 
Estate of Mary Comly. Prob Div te hee 214 payment of a fair market rental weighs heavily 

The better view is that one who makes a bequest to against a single family use. Township of Berlin v. 

a charitable organization has subjected that much Christianser.. Law ck aba elise ey a 2 

of his estate to the application of cy press unless A crawler tractor or bulldozer dis Pa beae vee N ofl 

he also included in the will reasonably clear lang- yor 9 mea aed oo re Pye We 

uage to the contrary. Montclair v. Seton Hall. ee ena se eee eee , 7 

SS adivs (ated dion bata eee ee i ei 
t ough the corporate legatee con- ne engaged in welding and diesel service and hav- 

bas ie oa aoe hcl ss enanaon in medical ing a place for such repairs including repairs of 
education, so that the testator'’s purpose is best tractors is a “garage keeper” within N.J.S. 2A:44-20. 7 
served by divertini: the gift to another school Nat'l State Bank v. gp i App Div. ........-..+: 14 

hich is now actively carrying on the work A club which owes its existence not to the associa- 
Saich he intended to aid Montclair v. Seton Hall tional preferences of its members but to the coinci- 
pa Div. : Searls Maal 229 dence of their interest in the swimming, tennis 

Pa ae betes ts eee and skating facilities offered by the club owners 

The promise of each party to will a all his or her pro- e che oa pa ivbppeser cis 
oo to the survivor and to forego the right to is a public accommodation and may not discrim 
oaveke the will provides consideration sufficient inate against an applicant because of his race. 
to make a contract for reciprocal wills enforceable. i o Hill Swimming Club, Inc. v. Goldsboro. 243 

: a as : hai iv. eh Nee eae 242 Ki Pat UG So he Keo oR ele Fe O06 eee sine tee ees 
get ae pap Be does not so taint “Color of title” is the appe: arance of title and includes 
a reciprocal wills contract as to bar specific en- a - nig cy stowski et al v. Schreck 295 
: Hea? et al. Mon. Dis Bera c:bi,5: $a ot ai eats Shera Sip CECE ete 
forcement where it was only incidental to the - ; nS eS saan 
agreement and not the consideration for it. Zabot- Locked automobile is “other depository within 
insky v. Conklin Chan Div. 242 meaning of statute regarding illegal possession of 

Where a settlement has been worked out by the cav- burglar tools adapted or designed for “cutting 

A Oe Ane the charitable beneficiaries but not yet through, forcing or breaking open any building, 
§ and ie e C tt 4 i Fa pe . pe iy? 
presented for Court approval due to fear of re- ice ps, Racal or other depository.” State v. ~— 
taliation by the trustees, the:questionofithe parties: 0g SER ter tra Seen tte tere cs ree ee eee 
power to compromise in spite of the trustees’ ob- 7 st EW pion aha State, to pig eg peer wan 
jection is ripe for declaratory relief. Re: Seabrook 259 pessoa pee # Bongneel Passer 1b Md res chun 
> laratar t th- Salli : = Moin chr eine NS) 

apy SS pare sage Pear ongated os the State receives land and in return pays a sum of 
pag sik is an adjunct to a will contest in which money and conveys other land. Suburban Golf Club 
7 e ee ge es : v. St. Hway Commer. Law Div. ..005-ccscenscnevitas 545 
all interested parties are already in court and when = Pas ee within th t 
they are afforded ample notice and an opportunity A police patrol car does not come within the category 
for a hearing on the motion. Re: Seabrook ....... 259 of La pos geo for the pone <s ag 

i 2 SES a sa struing the statute against uttering profane langu- 

Although the trustees and executors are necessary : , ae : 

; : nAte i a age as only vehicles in which the general public 
formal parties to any compromise of a will contest, is invited to vide are intended, Gate +. GleE 
publie policy favoring settlement is so strong that A Div. 771 
the other parties can settle in spite of the objec- Reta sce aia wince micn a, interne 2 GR Sm ae ae 
tions of the fiduciaries and the Court will use its WORKMEN'S COMPENSATION 
equitable power to compel the fiduciaries to sign Regulation denying access to workmen's compensa- 
the agreement. Re: Seabrook ................... 259 tion records for the purpose of providing employers 

Where a Will does not direct how estate taxes are to with information concerning prospective em- 
be paid there is no basis to presume, simply from ployees is declared void as being too broad in its 
the existence of the marital deduction, that a prohibition. Accident Index Bureau Inc. v. Richard 
spouse’s share in the residuary should be free of J. Hughes Governor of State of N.J. Sup Ct. .... 5 
tax. Gesner v. Roberts. App Div. ........... 385 Propaganda that an employee who sought compensa- 

Where there is no clear provision to the contrary in tion and now wants employment should be suspect- 

a Will which devises two pieces of real estate, each ed of being accident prone or a malingerer or a 
subject to the same mortgage. the debt is appor- professional claims collector is hostile to the public 
tionable between the properties in proportion to y of the state to effectuate the reemployment 
their value at the time of testator’s d : pped and injured workers and to prohibit 
tate of Welfare. App Div. ... intimidating a workman t forego a legitimate 

The share of a residuary legatee dying without issue compensation demand Accident Index Bureau Inc. 
goes to the remaining residuary legat ees who may v. Richard J. Hughes Governor of State of NJ. 
be the statutory substituted legatees as provided Sup Ct. Cae Si due alia bs tate o Rare ARS ML GRO Ree tan 5 
for under section 13 of the Anti-Lapse Statute. Where parents ‘and grandparents: greed that child 
Fidelity Union vy. Berenblum. App Div. .......... 547 would be raised by gra tot as their own, and 

The goal in will construction eases is to ascertain grandparents paid all expenses of birth and there- 
the testator’s probable intent in the light of the after for food, clothing and medical care, and child 
will and the surrounding facts and circumstances. ate dinner and slept in grandparents portion of 
Re: Estate of Burke .. RR eee oer 593 two-family house, but spent day with mother and 

The “no residue of the residue” rule will not be ap- two brothers in their portion of house while grand- 
plied where the testator’s probable intent was to parents worked. but grandparents paid mother $15 
prefer division among the remaining residuary to $20 per week for child’s ‘support’ during day, 
beneficiaries to intestate distribution. Re: Estate of and grandparents and not parents claimed child as 
SS ee eee eae Ce eee re he ee re 593 dependent for federal income tax purposes, child 

Extraordinary distribution ‘of ‘General Motors stock was in fact a dependent f the grandparents. Du 

Pree v. Hud-Cin. Work Comp Div. .............. 50 





such support or that another person had both legal 
obligation and financial ability to do so. DuPree v. 
Hud-Cin. Div of Work Comp. ... 
Where death of non-seaman occurred on high seas 
and not within “twilight zone”, the Longshoremen’s 
and Harbor Workers’ Compensation Act was avail- 
able and the State Division was without jurisdic- 
tion. Szumski v. Dale Boat Yards. App Div. 
A franchised taxicab owner cannot avoid liability un- 
der the Act to its drivers by an arrangement of 
leasing its taxicabs to drivers as independent con- 
tractors rather than as employees. Naseef v. Cord 
Inc. et al. App Div. 
Generally an employee is not considered as within 
the scope of employment when traveling to and 
from work. Watkins v. Cowenhoven. App Div. 
The exception to the rule that an employee is not 
within the scope of employment when traveling 
to and from work applies only when a considerable 
distance is involved and deliberate and substantial 
payment is made by the employer for the expenses 
of travel. Watkins v. Cowenhoven. App Div. 
A domestic day worker who receives $1.00 for car- 
fare and travels 12 miles to employer’s home is 
not in course of employment going to or from work. 
Watkins v. Cowenhoven. App Div. 
A municipality is entitled to reimbursement for 
medical services required after retirement by an 
employee who retired on disability pension follow- 
ing a work connected injury, from monies received 
from a 3rd party tortfeasor. Saly v. Kearny. App 
Div. 
There is no conclusive presumption of dependency 
with respect to widowers and natural children of 
working mothers who died of work connected 
causes. Petrozzino v. Monroe Calculating. App Div. 
Accident occurring when employee stationed 150 
miles from home was returning to motel from dance 
hall two miles away arose out of and in course of 
employment. Cavalcade v. Lockheed. App Div. .. 
Injury sustained by a school principal and teacher 
on way home from P.T.A. meeting after school 
hours is compensable as one sustained in return- 
ing from a special service for his employer. Binet 
Vv. Ocean Gale: App FRU... 62 ccc nsesesc cumcengeons 
An exception to the general rule excluding compen- 
sation for injuries in going to or coming from work 
exists where the employee is going to or coming 
from performance of a special service for his 
employer incidental to his employment. Binet v. 
Ocean Gate. App Div. 
Where petitioner fails to meet burden of proving that 
he would have been capable of full time work but 
for the accident by any determinable date after 
the accident there is no basis for reconstruction of 
his alleged part-time rate on full-time basis. Krog- 
man v. Krogman. App Div. 
An employer is responsible for the entire disability 
of an employee stemming from a work connected 
accident, including any impairment which may 
have resulted from a previous non-compensable 
accident. Belth v. Anthony Ferrante & Son Inc. 
Sup Ct. 
A housewife will generally be considered as co- 
employer with her husband of household employ- 
ees and hence immune from a negligence action 
for injuries, compensable under the Workmen’s 
Compensation Act, sustained by a domestic em- 
ployee as a result of the negligence of the house- 
wife. Freppon v. Hittner. App Div. 
Reference may be made to foreign law to determine 
whether a child is “legally adopted” within the 
meaning of N.J.S.A. 34:15-13(g). Stellmah v. Hunt- 
erdon Cook: Sap Cke ©. sock ck ceanet ob ssa ee eee 
The Workmen’s Compensation Court does not have 
jurisdiction to entertain a post-judgment proceed- 
ing brought by the employer for an adjudication 
that another employer was a joint employer at the 
time of the accident. Conway v. Mister Softee 
ENE EIR sas cs wi ecv-acz wi a een aa AS acy 
Remand to determine whether the One Per Cent 
Fund is liable where the Compensation Court has 
found total permanent disability to result from in- 
dependent incidents of exposure to the same dust 
with the same employer. Ort v. Taylor Wharton 
Co. Sup Ct. 
When a workman sustains a second compensable in- 
jury while receiving payments for a first partial 
permanent disability he may receive temporary 
disability notwithstanding the other award then 
being paid. Ort v. Taylor Wharton Co. Sup Ct. .... 
Cerebral hemorrhage sustained by employee, precipi- 
tated by emotional upset resulting from discussion 
during lunch period with union chairlady about 
back wages due from a former employee, is not 
compensable under the test set forth in Martin v. 
J. Lichtman & Sons. Pachana v. Esposito. App Div. 
Where evidence showed only that employee in ap- 
parent good health commenced regular heavy 
duties as loader in warehouse at 7:00 a.m., com- 
plained of not feeling well at 10:60 a.m., and was 
found dead at 11:30 a.m., evidence warranted con- 
clusion that death was probably due to heart at- 
which was probably contributed to in sub- 
stantial measure by employment strain from work 
performed after 10:00 am., and was therefore 
compensable. Aladits v. Simmons Co. Sup Ct. 
Corporate officer who performs work which, if per- 
formed by anyone else, would confer employee 
status for purposes of Workmen’s Compensation, 
has that status though he is in effect sole stock- 
holder of the corporation. Henk v. Eastern. App 
Div. 
Responsibility among successive employers for in- 
crease in disability after original award for occu- 
pational disease is determined by the cause of the 
increased disability. Schnaars v. Canfeld Oil Co. 
App Div. 
Where increased disability after original award for 
occupational disease is chargeable both to natural 
progress of disease and continued exposure, liabili- 
ty for increased disability is apportioned between 
original insurer and subsequent insurer in the pro- 
portion that the increase is chargeable to natural 
progression or continued exposure. Schnaars v. 
Canfeld Oil Co. App Div. 
A child of a working mother, whose death is other- 
wise compensable under the Act, is entitled to be 
“conclusively presumed” a dependent within the 
*meaning of N.J.S.A. 34:15-13(g). Petrozzino v. 
Monroe Calculating Machine Co. Sup Ct. 
Casual Servant, Independent Contractor, Employee 
by Arthur Mead 
Respondent must pay the share of a counsel fee as- 
sessed against petitioner who died without leaving 
dependents prior to receiving full amount of com- 
pensation award. Dey v. David Kahn, Inc. App 
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Workmen’s Compensation, Cont’d 
The employer is responsible for payment of the lump 
sum benefit to which the widow of a deceased em- 
ployee becomes entitled pursuant to R.S. 34:15(g) 
upon her remarriage. Blumenfeld v. Rust Craft 
Greeting Cards. Ess Cty Ct. 
An employer’s election to deprive his employees of 
the benefits of Article II coverage is insufficient if 
it fails to give clear written notice that Article II 
will not apply and if it indicates to the workman 
that he has no rights whatsoever under either 
article of the statute. Naseef v. Cord. Sup Ct .... 
Where the employment contract is made in New 
Jersey, New Jersey has jurisdiction over a com- 
pensation claim arising from an accident occurring 
in another state. Rivera v. Green Giant Co. App 
MAW: ah Gas F dwwklse enbS 4s bis Cie Se SIE wee ose es ene 
Participation in a settlement conference which may 
require a judge to evaluate the evidence and dis- 
cuss the dollar value of the case does not indicate 
prejudgment. Sinalopoulos v. Villa. App Div. .... 


ZONING 
To retain its character as a single family dwelling 
any rental use of the residence must be incidental 
to the principal family use. Township of Berlin v. 
Christiansen. Law Div. 
An actual landlord-tenant relationship based on the 
payment of a fair market rental weighs heavily 
against a single family use. Township of Berlin v. 
Christiansen. Law Div. 
The governing body may remand a special exception 
application to the Board of Adjustment for further 
proofs or clarification of proofs on a relevant 
issue on which the governing body deems the 
record to be inadequate, but should not remand for 
a hearing de novo. Central v. Bd of Adjustment 
SU AER EMO SEDI 8 55-55: S wears ts is Scale Se wh we cere ow 
Governing body should not be required to hear an 
application for a special exception on the merits 
and on a record before the Board of Adjustment 
deemed inadequate by the governing body. Central 
v. Bd of Adjustment et al. App Div. ............ 
An Assignment Judge’s Views On Planning And 
Zoning Cases That Reach The Courts, by Hon. 
PET RUAMONID ile cad seep Skis ais es SOR aI 
Where, pending appeal from variance, the zoning 
ordinance is amended to permit the use involved, 
the appeal is moot and will be dismissed. Mazza v. 
Bd of Adjustment. Sup Ct. 
A planning board is authorized to condition sub- 
division approval! on the ability of the subdivider 
to comply with the Official Map and Building Per- 
mit Act. Noble v. Mendham. App Div. 
The granting of a variance may be conditioned upon 
the applicant's grant of a right of way for widening 
of a highway where such a condition is reasonable 
and bears a reasonable relationship to the conse- 
quences of the grant of the variance. Alperin v. 
Middletown. Chan Div. 
A municipality cannot be compelled to permit private 
schools and other tax-exempt institutions in resi- 
de ntial districts, without limitation. Roman Catholic 


ee ry 


The ciiatiienel: mission ‘of a regional high school, 
public or private, is a “special reason” within the 
meaning of the statute providing for variances. 
Roman Catholic Diocese v. Ho-Ho-Kus Sup Ct. .. 

Substantial expenditures cannot vest rights in a 
special exception use during the running of the 
period within which judicial review may be sought. 
Meridian v. Edison et al. Law Div. .............. 

Voters in a Faulkner Act municipality may amend 
a zoning ordinance by initiative and referendum. 
Meridian v. Edison et al. Law Div. 

A board of adjustment may properly accept jurisdic- 
tion and grant a variance from subdivision pro- 
vision of the zoning ordinance provided the vari- 
ance is conditioned upon subsequent approval of 
the subdivision or redivision by the planning board. 
Imperato v. Tenafly, App Div. 

Where a master plan of streets is in existence, the 
zoning board of adjustment may not act upon an 
application for variance from street access require- 
ments for a proposed redivision until the planning 
board submits its report and recommendation on 
the adequacy of the street layout. Imperato v. 
Tenafly. App Div. 

Resolution purporting to give applicant a franchise 
to operate an incinerator in a manner inconsistent 
with the local zoning ordinance is void ab initio. 
Ench v. Pequannock. Sup Ct. 

Municipality wishing to permit a land use forbidden 
by local ordinance must either amend the ordi- 
nance or follow the necessary procedures for the 
granting of a variance; it cannot avoid these pro- 
cedures by a resolution providing for a contract 
with the landowner. Ench v. Pequaannock. Sup 
RS Sons Skaoswt tiv ke bana weee GE steno oe aw ale 

P.U.C. has complete, original and independent auth- 
ority to grant utility relief from local zoning re- 
strictions but in so doing must carefully consider 
whether service, convenience and welfare of public 
in entire area served by utility warrant overriding 
local restrictions, and whether impact of deviation 
can be lessened by imposition of reasonable con- 
ditions on lot size, setbacks, screening and similar 
matters in order td preserve aesthetic and other 
relevant zoning considerations. Re: Monmouth 
Consolidated Water Co. Sup Ct. .................. 

A zoning ordinance cannot curtail the power of the 
Board of Adjustment to impose reasonable con- 
ditions in granting approval of an application for 
a special use permit. Houdaille v. Tewksbury 
RO 8a icas 5 5 Cicada Oa a ein eRe we aS ae 

The Board of Adjustment’s grant of a special permit 
to operate a bituminous concrete plant may not be 
conditioned on limiting the operation of the plant 
to daylight hours for no more than 200 days per 
year. Houdaille v. Tewksbury. App Div. 

A special use permit may not be conditioned upon 
permittee being visited by no more than 40 trucks 
per day in the absence of evidence in the record 
justifying the limitation. Houdaille v. Tewksbury 
App Div. 

The Board of Adjustment cannot impose costs of 
maintaining a public road upon a special use per- 
mittee. Houdaille v. Tewksbury. App Div. 

A special use permit for a bituminous concrete plant 
may be granted for the limited time of five years. 
Houdaille v. Tewksbury. App Div. 

The fact that a “C’ liquor license is issued for 
premises in a residential zone does not render the 


license invalid. Englewood v. Lacqua et al. App : 
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